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CHAPTER T,HE NINTH. 

On 'judicatures on Law^ Private and Criminal i 
and on the Commercial and Servile Cia[fes, 


1. ‘ I NOW will propound the inirriemoriai 
® duties of man and woman, w'ho muft both 
® remain firm in the iegal path, whether united 

* or fepa rated. 

Zi ‘ Day and night muft women be held by 

* their protectors in a ftate of dependence ) but 

* in lanjoful and innocent recreations, though 
‘ rather addicled to them, they may be left at 

* their own diipofal. 

3. * Their fathers prote£l them in childhood; 

* their hufbands protect them in youth ; their 
‘ Tons protect them iri age : a woman is never 
® fit for independence. 
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2 ON THE SAME ; AND ON THE 

4. ‘ Reprehenfible is the father, who gives 
‘ not his daughter in marriage at the proper 
‘ time; and the hufband, who approaches not 
‘ his wife in due feafon ; reprehenhble alfo is 
‘ thefon, who proteds not his mother after the 

* death of her lord. 

5. ‘ Women muft, above all, be reftrained 
‘ from the fmalleft illicit gratification j for, not 
‘ being thus reftrained, they bring forrow on 
‘ both families : 

6. ‘ Let hufbands confider this as the fupreme 
‘ law, ordained for all clafles ; and let them, 

‘ how weak foever, diligently keep theii wives 

‘ under lawful reftridions 

7. ‘ For he, who preferves his wife from 

‘ noice, preferves his offspring from fufpimn oj 
^ bafiardy, his ancient from negkSl^ his 

* i'dxrAg from dtfgrace^ hxtai&Xf from anguifoy and 

‘ from violation. 

8. ‘The hufband, after conception by his 
‘ wife, becomes himfelf an embryo, and is born 
‘ a fecond time here below ; for which reafon 
‘ the wife is called fince hy htt [jay at 

‘ he is born again : 

p. ‘ Now the wife brings forth a fon endued 
‘ with fimilar qualities to thofe of the father ; 
‘ fo that, with a y^ew to an excellent offspring, 
‘ he muft vigilantly guard his wife. 

10 . ‘ No man, indeed, can wholly reftrain 
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^ women bj violent meafures ; but, by thefe 

* expedients, they may be reftrained : 

1 1 . ‘ Let the huiband keep his wife employ- 

* ed in the colledion and expenditure of wealth, 
‘ in purification and female duty, in the pre- 

* paration of daily food, and the fuperintend- 
‘ ence of houfehold utenfils. 

12. ‘ By confinement at home, even under 
‘ affedionate and obfervant guardians, they are 

* not fecLire; but thofe women are truly fecure, 
who are guarded by their own good inclina- 

* tions. 

13. ‘ Drinking fptritiious liquor, affociating 
‘ with evil perfons, abfence from her hufband, 
‘ rambling abroad, unfeafonable fleep, and 
‘ dwelling in the houfe of another, are fix 
‘ faults which bring infamy on a married wo- 
‘ man: 

14* ‘ Such women examine not beautj^, nor 

* pay attention to age ; whether their lover be 

* handfome or ugly, they think it is enough 
® that he is a man, and purfue their pleailrres. 

15. ‘ Through their paflion for men, their 

* mutable temper, their want of fettled afFedion, 

* and their perverfe nature (let them be guard- 
‘ ed in this world ever fo well) they foon be-^ 

‘ come alienated from their hufbands. 

16. ‘ Yet fliould their hulbands be diligently 

* careful in guarding |hem ; though they well 

B a . 
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« know the difpofition, with which the lord of 

* creation formed them: 

17. ‘ Menu allotted to fuch women a love of 
‘ their bed, of their feat, and of ornament, im- 

* pure appetites, wrath, weak flexibility, deiiie 
‘ of mifchief, and bad condudl. 

18. ‘ Women have no bufinefs with the 
‘ texts of the Veda ; thus is the law fully fettled: 

‘ having, therefore, no evidence of law, and no 

* hjiowled^e of expiatory texts, finful women 
‘ mufl; be as foul as falfehood itfelf; and this is 

* a fixed rule. 

19. ‘ To this effect many texts, which may 

* fhow their true difpofition, are chanted in the 
‘ Vedas: hear now their expiation for fin. 

20. “ That pure blood, which my mother 
“ defiled by adulterous defire, frequenting the 
“ houfes of other men, and violating her duty 
« to her lord, that blood may my father pu- 
“ rify!” Such is the tenour of the holy text, 

* which her fan, who knows her guilt, niuf pro- 
*• nounce for her I 

, ^ And this expiation has been declared 

* for every unbecoming thought, which en- 

* ters her mind, concerning infidelity to her 
‘ hufbaad ; fmce that the beginning of adul- 

* tery. 

22. * Whatever be the qualities of the man, 
‘ with whom a woman is united by lawful 
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* marriage, fuch qualities even fhe afiumes ; 
® like a river united with the fea. 

23. ‘ Acshama'la', a woman of the loweft 
‘ birth, being thus united to Vasisht’ha, and 
‘ Sa'rangi', being united to Mandapa'la, 
^ were entitled to very high honour : 

24. * Thefe, and other females of low birth, 
‘ have attained eminence in this world by the 

* refpedlive good qualities of their lords. 

25. ‘ Thus has the law, ever pure, been pro- 
‘ pounded for the civil conduft of men and 
‘ women: hear, next, the laws concerning 
‘ children, by obedience to which may happi- 

* nels be attained in this and the future life. 

26. ‘ When good women, united with huf- 

* bands in expectation of progeny, eminently 

* fortunate and worthy of reverence, irradiate 
‘ the houfes of their lords, between them and 
‘ goddeffes of abundance there is no diverfity 

* whatever. 

27. ‘ The produftion of children, the nur- 
® tare of them, when produced, and the daily 
‘ fuperintendence of domefcick affairs, are pe- 

* culiar to the wife : 

28. ‘ From the wife alone proceed offspring, 
‘ good lioufehold management, folicitous atten- 
‘ tion, moft exquifite carelTes, and that heavenly 
‘ beatitude, which fhe obtains for the manes of 
‘ anceftors, and fox the bujband hirafelf, 
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29. ‘ She, who deferts not her lord, but 

* keeps in fubjedion to him her heart, her 
•* fpeeeh, and her body, fhall attain his manfion 

* in heaven, and, by the virtuous in this world, 
be called Sadhwt, or good and faithfid j 

30. ‘ But a wife, by difloyalty to her huf- 
^ band, fliall incur difgrace in this life, and be 
^ born in the next from the womb of a fhakal, 
for be tormented with horrible difeafes, which 

* punifh vice. 

31. ‘ Learn now that excellent law, univer- 

* fally faiutary, which was declared, concerning 

* iffue, by great and good fages formerly born. 

32. ‘ They confider the male iffue of a wo- 
‘ man as the fon of the lord ; but, on the fub- 

* je6i of that lord, a difterence of opinion is 
mentioned in the Veda ; fome giving that 

‘ name to the real procreator of the child, and 
^ others applying it to the married polTelfor of 
" the woman, 

33. ‘ The w’oman is conlidered in law us the 
‘ field, and the man as the grain; now vegeta- 
? ble bodies are formed by the united operation 
‘ of the leed and the field. 

34. * In fome cafes the proiifick power of 

* the male is chiefly diflinguiflicd ; in others, 
- the receptacle of the female j but, when both 
? are equal in dignity, the offspring is moil: 
‘ highly efteeraed ; 


COMMERCIAL AND SERVILE CLASSES. 1 

35. ‘ In general, as between the male and 
female powers of procreation, the male is held 

« fuperiour ; fince the otTspring of all procreant 

* beings is diftinguiflaed by marks of the male 

* power. 

36. ‘ Whatever be the quality of feed, fcat- 
‘ tered in a field prepared in due lealou, a plant 
‘ of the fame quality fprings in that field, with 
*■ peculiar vifible properties. 

37. ‘ Certainly this earth is called the pri- 

* meval womb of many beings j but the feed 

* exhibits not in its vegetation any properties 
‘ of the v.'omb. 

38. ‘On earth here below, even in the fame 
‘ ploughed field, feeds of many different forms, 
‘ having been fown by hufbandmen in the 
‘ proper feafon, vegetate according to their 
‘ nature : 

39. ‘ Riceplants, mature in fixty days, and 
‘ thofe, which require tranfplantation, mudga, 
‘ tik, mdfoa, barley, leaks, and fugarcanes all 
‘ fpring up according to the feeds. 

40. ‘ That one plant Ihould be fown, and 
‘ another produced, cannot happen : whatever 
‘ feed may be fown, even that produces its 
‘ proper ftem. 

41. ‘Never muft it be fown in another 
‘ man’s field by him, who has natural gooa 
‘ fenfe, who has been well inftrudted, who 
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‘ knows thQ Veda and its A^tgas, who defires 

* long life : 

42. ‘ They, who are acquainted with pafi: 
f times, have preferved, on this fubje<ft, holy 
f ftrains chanted by every breeze, declaring^ 
‘ that “ feed mufi; not be fown in the field of 
f‘ another man.’’ 

43. ‘As the arrow of that hunter is vain, 
‘ who fhoots it into the wound, which another 
‘ had made juft before in the antelope, thus 
‘ inftantly perifhes the feed, which a man 
‘ throws into the foil of another : 

44. ‘ Sages, who know former times, confi- 

* der this earth (Prtfhhji) as the wife of king 
f pRiTHU ; and thus they pronounce cultivated 
‘ land to be the property of him, who cut away 
‘ the wood, or who cleared and tilled it r, and the 
‘ antelope, of the firft hunter, who mortally 
^ wounded it. 

45. ‘ Then only is a man perfedl, when he 
‘ confifts of three perfons unked,\di^ wife, him.. 

‘ felf, and his Ion; and thus have learned Brdh- 
‘ announced i\ns maxim: “The hulband 
“ is even one perfon yNitli hiis wiicA for all do- 
f mejiick and religions, not for alt civil, purpofes. 

46. ‘ Neither by fale nor defertion can a 
‘ wife be releafed from her huiband : thus we 
f fully acknowledge the law enafted of old by 

* theiord of creatures. 
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47. ‘ Once is the partition of an inheritance 

* madej once is a danilel given in marriage; 

^ and once does a man fay “ I give:” thefe 
‘ three are, by good men» done once for all md 

* irrevocably. 

48. ‘ As with cows, mares, female camels, 

^ flave girls, milch buffalos, fhegoats, and ewes, 

* it is not the owner of the bull or other father, 

‘ who owns the offspring, even thus is it with 
‘ the wives of others. 

49. ‘ They, who have no property in the 
‘ field, but, having grain in their poffeffion, 

* fow it in foil owned by another, can receive 
^ no advantage whatever from the corn, which 

* may be produced : 

50. ‘ Should a bull beget a hundred calves 
on cows not owned by his mafter, thofe 

‘ calves belong folely to the proprietors of 
‘ the cows ; and the ftrength of the bull was 
‘ wafted : 

51. ‘ Thus men, who have no marital pro- 
‘ perty in women, but fow in the fields owned 
^ by others, rr-ay raife up fruit to the hufoands ; 
‘ but the procreator can have no advantage 
‘ from it. 

52. ‘ Unlefs there be a fpecial agreement 

* between the owners of the land and of the 
f feed, the fruit belongs clearly to the land- 
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‘ owner ; for the receptacle is more important 

* than the feed : 

53. ‘ But the owners of the feed and of the 

* foil may be confidered in this world as joint 
‘ owners of the crop, which they agree, by 
‘ ipeciai compatff in conhderation of the feed, 
‘ to divide between them. 

54. ‘ Whatever man owns a field, if feed, 

* conveyed into it by water or wind, fhould 
‘germinate, the plant belongs to the land- 

* owner: the mere fewer takes not the fruit, 

55. ‘ Such is the law concerning the off~ 

* fpruig of cows, and mares, of female camels, 
‘ goats, and Iheep, of have girls, hens, and 
‘ milch bultalos, unlefs there be a Jpecial agree- 
‘ ment. 

56. ‘ Thus has the comparative importance 

* of the foil and the feed been declared to yon; 

‘ I will next propound the law concernin?- 

* W'omen, who have no iffuc by their hujhands. 

57. ‘ The wife of an elder brother is cou- 

* fidered as mother-in-law to the younger; and 
^ the wife of the younger as daughter-in-law to 
‘ the elder: 

58. ‘ The elder brother, amoroully ap- 
‘ proaching the wife of the younger, and the 
‘ younger, carefilng the wife of the elder, are 
‘ both degraded, even though authorized by the 
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^ hiijband or fpiritual gitlde^ except when fnch 
® wife has no iffue. 

59. ‘ On failure of iffue by the hulband, if 
^ he be of the fervile clafs^ the defined offspring 
‘ may be procreated, either by his brother or 
® fome other fapinda, on the wife, who has been 

* duly authorized: 

60. ‘ Sprinkled with clarified butter, filent, 

* in the night, let the kinfman thus appointed 
‘ beget one fon, but a fecond by no means, on 
‘ the widow or childlefs wife: 

61. ‘ Some fages, learned in the laws con- 
‘ cerning women, thinking it poffible, that the 

* great objedt of that appointment may not be 
‘ obtained by the birth of a fngle fon, are of opi- 
‘ nion, that the wife and appointed kinfman 
‘ may legally procreate a fecond. 

62. ‘ The firft objecl of the appointment 
‘ being obtained according to law, both the 

brother and. the widow mull live together like 
‘ a father and a daua:hter bv affinitv. 

63. ‘ Either brother, appointed for this pur- 
‘ pofe, who deviates from the ftrid rule, and 
‘ acls from carnal defire, fiiall be degraded, as 
‘ having defiled the bed of his daughter-in-law 
‘ or of his father. 



64. ‘ By mon of twiceborn claffes no widow, 
‘ or childkfs wife, mull be authorized to con- 
‘ ceive by any other than her lord; for they, 
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near krn/man is nowhere mentioned in 

‘ nuptial texts of the Vida ; nor is the marriage 

* of a widow even named in the laws con- 
‘ cerning marriage. 

66. ‘ This pradice, fit only for cattle, is re- 

* prehended by XcKmcd Brahmens \ yet it is de- 

* dared to have been the pradice even of men* 

* while V E^N A had fovereign power : 

67. * He, poflefling the whole earth, and 

* thence only called the chief of fage monarchs, 

* gave rife to a confufion of clalTes, when his 
® intelled became weak through luh. 

|68. ‘ Since his time the virtuous disapprove 

* of that man, w’ho, through deluiiou ot mind, 
‘ direds a widow to receive the carejjes oj another 
‘ ibr the fake of progeny, 

69. ‘ The damiel, indeed^ whofe hufuand 

* iliall die after troth verbally plighied, kit 

* hjore confuimnation^ his brother thali take in 

* marriage according to this rule ; 

O O 

70. ‘ Having efpouied her in due form of 
^ law, £he being clad in a white robe, and pure 

* in her moral ccndu£t, let him approach her 

* once in each proper feafon, and until iffuc 

* he had. 

71. ‘ Let no man of fenfe, who has once 
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* given his daughter to a fuitor, give her again 

* to another j for he, who gives away his 
‘ daughter, whom he had before given, incurs 
« the guilt and fine of fpeaking falfely in a 

* caufe concerning mankind. 

72. ‘ Even though a man have married a 
‘ young woman in legal form, yet he may aban- 

* don her, if he find her blemifned, afflicted 
‘ with difeafe, or previoufly deflowered, and 
‘ given to him with fraud : 

73. ‘If any man give a faulty darafel in 

* marriage, without difclofing her blemifh, the 
‘ hufband may annul that act of her illminded 
‘ giver. 

74. ‘ Should a man have bufmefs abroad, 

* let him affure a fit maintenance to his wife, 

‘ and then refidej^r a time in a foreign country; 

‘ fince a wife, even though virtuous, may be 
‘ tempted to att amifs, if fhe be diftreffed by 
‘ want of fubfiflence : 

71. ‘ While her hufband, having fettled her 
‘ maintenance, refides abroad, let her coniione 
‘ firm in religious aufterities j but, if he leave 
‘ her no fupport, let her fubfift by fpinning and 
‘ other blamelefs arts. 

76. ‘ If he live abroad on account of forne 
‘ facrcd duty, let her wait for him' eight 
‘ years ; if on account of knowledge or fame. 
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* illnefs, is beloved and virtuous, muft never be 

* dlfgraced, though fhe may be fuperfeded by 
‘ another wife with her own confent. 

83. ‘ If a wife, legally fuperfeded, fliall de- 
‘ part in wrath from the houfc, fhe rnuffc either 
‘ inftantly be eonfined, or abandoned in the 
‘ prefence of the whole family ; 

84. ‘ But fire, who, having been forbidden, 
‘ addidfs herfelf to intoxicating liquor even at 
‘ jubilees, or mixes in crowds at theatres, muft 
‘ be fined fix raElkds of gold, 

85. ‘ When twiceborn men take wives, both 

* of their own ciafs and others, the precedence, 
‘ honour, and habitation of thoie wives, muft 
‘ be fettled accordina: to the order of their 
‘ claffes : 

86. ‘ To all fuch married men, the wives of 
‘ the fame ciafs only (not wives of a diiferent 
‘ ciafs by any means) muft perform the duty 
‘ of perfonai attendance, and the daily bufmefs 
‘ re latino; to adts of religion; 

87. ‘ For he, who fooliflily caufes thofe 

duties to be performed by any other than his 

‘ wife of the fame ciafs, when ftie is near at 
^ hand, has been immemoriallv confidered as a 
^ rnere Chandala begotten on a Brahnera. 

88. ‘ To an excellent and handfome youth 
*= of the fame ciafs, let every man give his 
^ daughter in marriage, according to law ; even 



* though fhe have not attained her age of eight 
‘ years r 

89. ‘ But it is better, that the damfel, 

‘ though marriageable, ihould iiay at home till 
‘ her death, than that he fliould ever give her 

* in marriage to a bridegroom void of excellent 
‘ qualities. 

90. * Three years let a damfel wait, though 

* {he be marriageable; but, after that term, let 
‘ her chufe for herfelf a bridegroom of equal 
‘ rank : 

91. * If, not being given in marriage, flie 

* chufe her bridegroom, neither fhe, nor the 
•i youth chofen, commits any offence ; 

92. ‘But a damfel, thus eleaing her huf- 

* band, {hall not carry with her the ornaments, 

* which fhe received from her father, nor thole , 
‘ given by her mother or brethren: if fhe cany 

* them away, {he commits theft. 

9^. ‘ He, who takes to wife a damfel of full 
‘age, fhall not give a nuptial prelent to her 

* father ; llnce the father loft his dominion 
‘ over lifer, by detaining her at a time, when 

* {he might have been a parent. 

94. ‘ A man, aged thirty years, may marry 

* a girl of twelve, if he find one dear to his 
‘heart; or a man of twenty-four years, a 
‘ uumfel of eight : but, if he finijh his JiudentJhip 
‘ earlier , and the duties of his next order 
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* otherwife be impeded, let him marry imme- 
‘ diately. 

95. ‘ A Avife, given by the gods, who are 
^ named in the bridal texts, let the hulband re- 
‘ ceive and fupport coaftantly, if flie be vir- 
‘ tuous, though he married her not from in- 

* clination: fuch conduct will pleafe the gods. 

96. ‘ To be mothers were women created ; 
‘ and to be fathers, men; religious rites, there- 
‘ fore, are ordained in the Veda to be performed 

* by the hujband together with the wife. 

97. ‘ If a nuptial gratuity has actually been 
‘ given to a damfel, and he, who gave it, fhould 

* die before marriage, the damfel lhall be mar- 

* ried to his brother, if flie confent ; 

98. * But even a man of the fervile clafs 

* ought not to receive a gratuity, when he gives 

* his daughter in marriage ; fince a father, who 

* takes a fee on that occafion, tacitly fells his 

* daughter. 

99. * Neither ancients nor moderns, who 

* were good men, have ever given a damfel in 

* marriage, after Ihe had been promifed to au- 
‘ other man ; . 

TOO. ‘ Nor, even in former creations, have 

* we heard the virtuous approve tacit lale of 

* a daughter for a price, under the name of a 

* nuptial gratuity. 

1 01. “ Let nivitualfidelitycGntinue till death;” 
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this, in f=« words, may be ccnfidered as the 
fupteme law between hufcand and wife. ^ 

103. ‘ Let a man and woman, mute } 
marriage, conftantly beware, left, at any 
time dilhnited, they violate their mutual 

fidelity. , 

10-.* ‘ Thus has been declared to you the 

lawi" abounding in the pureft afFeaion, for 
the condua of man and wife ; together with 
the praaice of raifing up offspring toa hiifia^d 
ofthe fervik clafs on failure of ijfue by htm be- 
gotten: learn now the law of inheritance 

104. ‘ After the death of the father and the 
mother, the brothers, being affembled, may 
divide among themfelves the paternal and 
matcrnaU^lt, but they have no power over 
it, while their parents live, unlejs the father 
chuj'e to dijiribute it. 

105. ‘ The eldeft brother may take entire 
polTcfllon of the patrimony ; and the others 
may live under him, as they lived under their 
father, WK/r/r they chfe to be Separated. 

106. ‘ By the eldeft, at the moment of his 
birth, the father, having begotten a fon, dif- 
charges his debt to his own progenitors j the 
eldeft fon, therefore, ought before partition lo 

manage the whole patrimony : 

107. « That fon alone, by whofe birth he 
difeharges his debt, and through whom he 
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* attains immortality, was begotten, from a 

* fenfe of duty : all the reft are confidered by 

* the wile as begotten from love of plealure. 

108. * Let the father alone fupport his fons; 
‘ and the firft born, his younger brothers ; and 

let them behave to the eldeft, accordino’ to 

* law, as children Jbould behave to their father, 

109. ‘ The firft born, if virtuous, exalts the 

or, ifvitiousy deftroys it : the firft born 
‘ is in this world the moft refpeciable; and the 
‘ good never treat him with difdain. 

110. ‘If an elder brother aft, as an elder 

* brother ought, he is to be revered as a mother, 

* as a father; and, even if he have not the be- 
‘ haviour of a good elder brother, he fhould be 
‘ refpefted as a maternal uncle, or other kinf- 
‘ man. 

111. ‘ Either let them thus live together, 

* or, if they feparately to perform religious 

* rites, let them live apart ; fince religious du- 
‘ ties are multiplied in feparate houles, their 

* feparation is, therefore, legal and even laud^ 
^ able. 

1 12. ‘ The portion dedufted for the eldeft is 
‘ a twentieth part of the heritage, with the heft 
‘ of all the chattels ; for the middlemoft, half 
‘ of that, or a fortieth ; for the youngeft, a 

* quarter of it, or an eightieth. 

The eldeft and youngeft reipcftiveiy 

c 2 


1 1 3. ‘ 
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* take their juft mentioned portions; and, if* 

‘ there be more than one between them, each 
‘ of the intermediate Ions has the mean portion, 

‘ or the fortieth. 

1 14. ‘ Of all the goods colleaed, let the firft 
‘ born, if he be tranfcendantly learned and vtr- 
‘ tmus, take the beft article, whatever is moft 

* excellent in its kind, and the beft of ten conics 
or the like: 

1 1 5. ‘ But, among brothers equally fkilled in 
^ performing their feveral duties, there is no 
‘ dedudion of the beft in ten, or the moji excel- 
‘ lent chattel', though fome trifle, as a mark of 
‘ greater veneration, ftiould be given to the fiift 

* born. 

1 16. * If a dedudion be thus made, let equal 
*■ fliares of the refidue be afeertained and re- 

* ccived', but, if there be no dedudion, the 

* ftiares muft be diftributed in this manner : 

J17. ‘ Let the eldeft have a double fliare, 

* and the next horn, a fliare and a half, if they 

* clearly furpafs the rejl in ’virtue and learning i 

* the younger Ions muft have each a ftjar-e i if 

* all be e<iual in good qualities, they muft dll take 

* Jloare and pare alike. 

11%. ‘ To xht unmarried daughters 
« fame mother, let their brothers give portions 
‘ out of their own allotments refpedively, yzc- 

* cording to the clajes of their federal mothers: 
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‘ let each give a fourth part of his own diftin£t 
‘ lhare ; and they, who refufe to give it, {hall 
‘ be degraded. 

119. * Let them never divide the nealue of a 

* fingle goat or fheep, or a fingle beaft with 

* uncloven hoofs: a fingle goat or fheep re- 

* maining after an equal difrtbufion belongs to 

* the fir ft born. 

120. ‘ Should a younger brother in the man- 

* ner before mentioned have begotten a fon on the 

* wife of his deceafed elder brother, the divifion 
‘ muft then be made equally between that forty 

* who reprefents the deceafed, and his natural fa-' 
‘ then : thus is the law fettled. 

1 2 1 . ‘ The reprefentative is wol fo far wholly 

* fubftituted by law in the place of the deceafed 
‘ principal, as to have the portion of an elder fon-, 

* and the prineipal became a father in confe- 
‘ quence of the procreation by his younger bro- 

* theri the fon, therefore, is entitled by law to 
‘ an equal fhare, but not to a double portion. 

122. ‘ A younger fon being born of a firft 
‘ married wife, after an elder fon had been 

* born of a wife laft married, but of a lower 
clafsy it may be a doubt in that cafe, how the 

‘ divifion fhall be made : 

123. ‘ Let the fon, born of the elder wife, 

* take one moft excellent bull dedufted from 

* the inheritance : the next excellent bulls are 
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* for thofe, who mere born Jirft, hut are inferior 

* on account of their mothers, mho mere married 
‘ laft. 

124. ‘ A fon, indeed, who was firfl: born, 

* and brought forth by the wife firfi: married, 

* may take, if learned and 'uirtmus, one bull and 

* fifteen cows ; and the other fons may then 
‘take, each in right of his feveral mother; 

‘ fuch is the fij^ed rule. 

1 35. ‘ As between fons, born of wives equal 
‘ in their clafs and without any other diftindtion, 

* there can be no feniority in right of the mo- 
‘ ther ; but the feniority ordained by law, is 

* according to the birth. 

126. ‘ The right of invoking In dr a by the 

* texts, called fioabrahmanyd, depends on adlual 

* priority of birth; and of twins alfo, if any fuch 

* be conceived among d^erent wives, the eldeft 

* is he, who was firft adlually born. 

127. * He, who has no fon, may appoint his 

* daughter in this manner to raife up a fon for 
‘ \iimy faying : “ the male child, who fliall be 
“ born from her in wedlock, fball be mine for 
“ the purpofe of performing my obfequies.” 

128. ‘ In this manner Dacsha himfelf, lord 

* of created beings, anciently appointed all his 

daughters to raife up fons to him, for the 

* fake of multiplying his race : 

129. ‘ He gave ten to Dherma, thirteen to 
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‘ Casyapa, twenty-feven to Soma, king of 
‘ Brahmens mid medical plants, after doing ho- 
‘ Hour to them with an afFeftionate heart. 

130. ‘ The fon of a man is even as himfelf; 

* and as the fon, fuch is the daughter thus ap- 
^ pointed: how then, if he have no font can any 
‘ inherit his property, but a daughter, who is 
‘ clofely united with his own foul? 

1 31. ‘Property, given to the mother on 
‘ her marriage, is inherited by her unmarried 
‘ daughter; and the fon of a daughter, appoint- 

* ed in the manner juft mentioned, fhali inherit 
^ the whole eftate of her father, who leaves no 

fon hy himfelf begotten: 

132. ‘ The fon, however, of fuch a daughter, 

* who facceeds to all the wealth of her father 

* dvincr without a fon, muft offer two funeral 
‘ cakes, one to his own father, and one to the 
‘ father of his mother. 

133. * Between a fon’s fon and the fon of 
*• fuch a daughter, there is no difference in law; 

fince their father and mother both fprang 
‘ from the body of the fame man : 

134. ‘ But, a daughter having been appoint- 
ed to produce a fon for her father, and a fon, 

* begotten by himfelf, being afterwards born, the 
‘'divifion of the heritage muft in that cafe be 
< equal ; fince there is no right of primogeni- 
‘ ture for a woman. 
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135. * Should a daughter, thus appointed to 

* raife up a fon for her father, die by any ac- 

* cideiit without a fbn, the hufband of that 

* daughter may, without hefitation, poflefs him- 

* felf of her property. 

136. ‘ By that male child, whom a daughter 

* thus appointed, either by an implied intention 
^ or a plain declaration, ihall produce from an 

* hufband of an equal clafs, the maternal grand- 

* father becomes in law the father of a fon : 

‘ let that fon give the funeral cake and poffefs 
‘ the inheritance. 

137. By a fon, a man obtains vidlory over 
‘ ail people; by a fon’s fon, he enjoys immor- 
‘ tality; and, afterwards, by the fon of that 

* 2randfon, he reaches the folar abode. 

138. ‘ Since the fon [tray ate') delivers his 

* father from the hell named put, he was, 

* therefore, called futtra by Brahma' himfelf : 

139. ‘ Now between the fons of his fon and 

* of his daughter thus appointed, there fubfifts in 

* this wmrld no difference ; for even the fon of 
*fiich a daughter delivers him in the next, like 

* the fon of his fon. 

140. * Let the fon of fuch a daughter offer 
‘ the firft funeral cake to his mother ; the fe- 

* cond to her father ; the third, to her paternal 

* grandfather. 

141'. ‘ Of the man, to whom a fon has been 



CO^JMERCIAL AND SERVILE CLASSES. 25 


* giVQXi, according to a fubfequent. lanjo^ adorned 

* with every virtue, that Ion fhall take fifth 
^ or fixth part of the heritage, though brought 
‘ from a different family. 

142. ‘A given fon muff never claim the 

* family and eftate of his natural father : the 

* funeral cake follows the family and eftate j 

* but of him, who has given away his fon, the 
‘ funeral oblation is extiiidl. 

143. ‘ The fon of a wife, not authorized to 
‘ have iffue by another, and the fon begotten, 

* by the brother of the huiband, on a wife, who 

* has a fon then living, are both unworthy of 
‘ the heritage; one being the child of an adul- 
‘ terer, and the other produced through mere 
‘ luft. 

144. ‘ Even the fon of a wife duly authorized, 

‘ not begotten according to the IzM already pro^ 
^pounded, is unworthy of the paternal eftate; 
‘ for he was procreated by an outcaft: 

145. ‘ But the fon legally begotten on a wife, 
‘ authorized for the purpofe before mentioned, 
‘ may inherit in all refpecis, if he be virtuous and 
‘ learned, as a fon begotten by the huiband ; 
‘ lince in that cafe the feed and the produce be- 
‘ long of right to the owner of the field. 

146. ‘ He, who keeps fixed and moveabk 

* eftate of his deceajed brother, maintains the 
‘ widow, and raifes up a fon to that brother, 
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* mufl give to that Ion, at the age oj fifteen y tiie 

* whole of his brother’s divided property. 

147. ‘ Should a wife, even though legally 

* authorized, produce a foil by the brother, or 

* any other fapinduy of her hufband, that ion, if 
‘ begotten with amorous embraces , and tokens of 

* impure defire, the iages proclaim bafeborn 

* and incapable of inheriting. 

148. ‘ This law, ’which has preceded, muft be 

* underftood of a diftribution among ions be- 

* o-otten on women of the lame clafs: hear now 

D 

‘ the law concerning fans by feveral women ot 
‘ different claffes. 

149. ‘ If there be four wives of a Brahmen 

* in the diredi order of the claffes, and fons are 

* produced by them all, this is the rule of par- 

* tition among them .* 

150. ‘ The chief fervant in hufbandry, the 

* bull kept for impregnating cows, the riding 
‘ horfe or carriage, the ring and other QxwsxcntnX.s, 

* and the principal meffuage, ftiall be deducted 

* from the inheritance and given to the Brah-^ 

* fon, together with a larger lhare by way 

* of preeminence. 

1 51. ‘ Let the Brahmen three fhares of 
‘the refidue j the fon of the Cpatriyd vexit, 

* two (hares ; the fon of the Faifyd wife, a iliare 

* and a half; and the fon of th.c Siidr a 

* may ta’ic one (liare. 
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152. ‘ Or, if no deduStion be made, let fome 

* perfou learned in the law divide the whole 
‘ collefted eftate into ten parts, and make a 

* legal diftribution by this follomng rule: 

153. ‘ Let the fon of the Brdhmani take four 

* parts; the fon of the CJhatriyd, three; let the 
‘ fon of the Vaifyd have two parts ; let the foa 

* of the Sudra take a fingle part, if be be vir- 
‘ /uous. 

154. ‘ But whether the Brahmen have fons, 
'or have no fons, by lahes of the three firji 
^ clajfes, no more than a tenth part muft be 
‘ given to the fon of a Sudra. 

155. ‘ The fon of a Brahmen, a Cfoairiyd, or 

* a Vaifyd by a woman of the fervile clafs, Ihall 
' inherit no part of the eflate, unlefs be be vir- 
‘ tuous ; nor jointly with other fons, unlefs his mo- 
‘ ther was lawfully married: whatever his fa* 
‘ ther may give him, let that be his own. 

156. ‘ All the fons of twiceborn men, pro* 
‘ duced by wives of the fame clafs, muft divide 
‘ the heritage equally, after the younger bro- 
‘ thers have given the firft born his deduced 

* allotment. 

157. ' For a Siidra is ordained a wife of his 
‘ own clafs, asid no other : all, produced by her, 

* lhali have equal fliares, though flie have a 
‘ hundred fons. 

158. ‘ Of the twelve fons of men, whom 
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* Menu, iprung from the Self-exiftent, has 
‘ named, fix are kinfmen and heirs ; fix, not 

* heirs, except to their oiv 7 i fathers, but kinl'men, 
159, The fon begotten by a man himfelf 

‘ in lawful wedlock, the fon ot his wife begotten 

* m the tnanner before deferibed, a fon given 

* him, a fon made or adopted, a fon of concealed 

i * birth, or whofe real father cannot be known, and 

■* a fon rejedled by his natural parents, are the 
■* fix kinfmen and heirs : 

16a. ‘ The fon of a young woman unmarried, 

* the fon of a pregnant bride, a fon bought, a 

* fon. by a twice married woman, a fon felf- 

* given , and a fon by a Sudra, are the fix kinf- 

* men, but not heirs to collaterals. 

1 61. * Such advantage, as a man would gain, 

* who fhould attempt to pafs deep water in a 

* boat made of woven reeds, that father obtains, 
‘ who paffes the gloom of death, leaving only 

* contemptible fons, who are the eleven, or at leaf 
*■ the fx, laft mentioned. 

162. ‘ If the two heirs of one man be th® 

* fon of his own body and a fon of his wife by 

* a kinfman, the former of whom was begotten 

* after his recovery from anillnefs thought incur a~ 

* ble, each of the fons, exclufively of the other, 

‘ Ihall fucceed to the whole eftate of his natural 
‘father. 

163. * The foil of his own body is the foie 
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* heir to his eftate, but, that ail evil may be re- 
‘ moved, let him allow a maintenance to the 
‘reft; 

164. ‘ And, when the fon of the body has 

* taken an account of the paternal inheritance, 
‘ let him give a fixth part of it to the fon of 
‘ the wife begotten by a kinfman, before Ms fa- 
‘ ther s recovery ; or a fifth part, if that fon be 
‘ eminently virtuous. 

165. ‘ The fon of the body, and the fon of 
‘ the wife may {\xccc.t&. immediately to the pa- 
‘ ternal eftate in the manner juft mentioned', but 
‘ the ten other fons can only fucceed in order 
‘ to the family duties and to their fhare of the 
‘ inheritance, thofe laft named being excluded by 
‘ any one of the preceding. 

166. ‘ Him, whom a man has begotten on 
‘ his own wedded wife, let him know to be the 
‘ firft in rank, as the fon of his body. 

167. ‘ He, who was begotten, according to 

* law, on the wife of a man deceafed, or im- 
‘ potent, or difordered, after due authority given 

* to her, is called the lawful fon of the wife. 

168. ‘ He, wdiora his father, or mother 

^ her hujb and' s ajfent, gives to another as his- 
‘ fon, provided that the donee have no iflue, if 
‘ the boy be of the fame clafs and afFedlionately 
‘ difpofed, is confidered as a fon given, the gift 

* being confirmed \>y pouring 
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l 6 g. * He Is conlidcfed as a fon made or 

* adopted, whom a man takes as his own Ion, 

* the boj being equal in clafs, endued with filial 

* virtues, acquainted with the merit of perform^ 

* ohfequks to his adopter, and with the iMi of 
‘ omitting them. 

ijo. ‘ In whofe manfions fbever a male 
‘ child fliall be brought forth hy a married wo- 

* man, whofe hufband has long been ahfent,M the 
‘ real father cannot be difeovered, if it be 

* probable that be was of an equal clafs, that child 
‘ belongs to the lord of the unfaithful wife, and 

* is called a fon of concealed birth in his man- 

* fion. 

171. ‘ A boy, whom a man receives as his 

* own fon, after he has been deferred witli- 

* out juft catfe by his parents, or by either of 
‘ them, one be dead, is called a fon rejeCled. 

172. ‘ A fon, whom the daughter of any 
‘ man privately brings forth in the houfe of her 

* father, if Ihe afterwards marry her lover, is 

* deferibed as a ion beOTtteri ou an unmarried 


173, * it a pregnant young woman marry, 
‘ whether her pregnancy be known or unknown, 
‘ the male child in her womb beiong-s to the 

- Cj ■ ■ 

• bridegreom, and is called a fon received with 
‘ his bride* 

174* ‘ He is called a fon bought, whom a 
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‘man, for the fake of having a Ton to perform his 

* ohfequies, purchafes from his father and mo- 
‘ ther, whether the boy be equal or unequal to 
‘ himfelf in good qualities, for in clefs all adopted 

fans muft be equal. 

ijS- ‘ whom a woman, either forfaken 
‘ by her lord or a widow, conceived by a fecond 
‘ hufl>and, whom Ihe took by her own defire, 

‘ though againft law, is called the fon of a wo- 
‘ man twice married: 

176. ‘ If, on her fecond marriage, fhe be ftill 
‘ a virgin, or if fhe left her hufband under the 

* age of puberty and return to him at his full 
‘ age, fhe muft again perform the nuptial ccre- 
‘ mony, either with her fecond, or her young and 

* deferied, hufband. 

177. ‘ He, who has loft his parents, or been 
‘ abandoned by them without juft caufe, and 
‘ offers himfelf to a man as his fon, is called a 
‘ fon lelfgiven, 

1 78. * A fon, begotten through luft on a 5 'ji- 
‘ dr a by a man of the prieftly clafs, is even as 
‘ a corpfe, though alive, and is thence called in 
‘ law a living corpfe : 

179. ‘ But a fon, begotten by a man of the 

* fervile clafs on his female flave, or on the fc- 
‘ male flave of his male Have, may take a 
‘ fhare of the heritage, if permitted by the other 
‘■fans: thus is the law .eftablifhed. 




1 8o. * Thefe eleven fons (the fon of the wife, 
‘and the reft as enumerated) are allowed by 

* wife legiflators to be fubftitutes in order ton 

* fons of the body, for the fake of preventing a 

* failure of obfequies i 

i8r. ‘ Though fuch, as are called fons for 
‘ that purpofc, but were produced from the 

* manhood of others, belong in truth to the fa- 

* thcr, from whofe manhood they feverally 
‘ fprang, and to no other, except by a juft fiSlion 

* of law. 

182. ‘ If, among feveral brothers of the 

* whole blood, one have a fon born. Menu 

* pronounces them all fathers of a male child 

* by means of that fon ; fo that, if fuch 7iephew 

* would be the heir, the uncles have no power to 

* adopt fons: 

185. ‘ Thus if, among all the wives of the 
‘ fame hufband, one bring forth a male child, 

* Menu has declared them all, by means of 

* that fon, to be mothers of male ilfue. 

184. ‘ On failure of the beft, and of the 7 zext 

* beft, among tkofe twelve fons, let the inferiour 
‘in order take the heritage; but, if there be 

* many of equal rank, let all be fliarers of the 

* eftate. 

185. ‘ Not brothers, nor parents, but fons, 
‘ if living, or their male ifue, are heirs to the de- 

* cealed, but of him, who leaves no fon, nor. a 
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< ’ictfe, mr a daughter, the father ftiall take the 
‘ inheritance; and, if he leave neither father i mr 

* mother, the brothers. 

1 86. * To three anceftors muft water be given 

* at their obfequicsj for three {the father, his 

* father, and the paternal grandfather^ is the fu- 
neral cake ordained : the fourth in defcent is 

* the giver of oblations to them, and their heir, if 

'‘they die 'without nearer defcendants ', but the 
‘ fifth has no concern the gft f the funertl 

* cake. 

187. ‘ To the neareft fapinda, male or female, 

‘ after him in the third degree, the inheritance 

* next belongs ; then^ on failure of fapindas and 
‘ of their iffue, the famdnodaca, or difirant kinf- 
‘ man, fihall be the heir j or the fpirituai pre- 

* ceptor, or the pupil, cr the fellowftudent, of the 

* deceafed: 

188. ‘ On failure of all thofe, the lawful 

* heirs are fuch Brahmens, as have read the 

* three Vedas, as are pure in body and mind, as 

* have fubdued their paffions ; and they muft 
‘ confequently offer the cake: thus the rites of 

* obfequies cannot fail. 

1 89. * The property of a Brahmen ihall never 
‘ be taken as an efcheat by the king : this is a 
' fixed law: but the wealth of the other dalles, 

* on failure of all heirs, the king may take. 

190. ‘If the widow of a man, who died 

VOL. VI. ■ D ^ 
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‘ without a fon^ raife up a Ion to him by one of 
* his kinfmen, let her deliver to that fon, at tas 
‘ full age, the colkaed eftate of the deceafed, 

‘ whatever it be< 

191. * If two Ions, begotten by two fuccejive 
‘ hujbands, lieho are both dead, contend for their 
‘ property, then in the hands of their mother, 

‘ let each take, exclufively of the other, his own 
‘ father’s eftate. 

192. ‘ On the death of the mother, let a!l 
‘ the uterine brothers, and the uterine lifters, tf 
‘ untnarried, equally divide the maternal eftate: 

‘ each married fijter foall have a fourth fart of a 
‘ brother s allotment. 

f 193. ‘ Even to the daughters of thofe 

‘ daughters, it is fit, that fomething lliould be 
, ‘ given, from the affets of their maternal graud- 

. r t mother, on the fcore of natural affedtion. 

194. ‘ What was given before the nuptial 
‘ fire, what was given on the bridal proceffion, 
‘ what was given in token of love, and what 

* was received from a brother, a mother, or a 
‘ father, are confidered as the fixfold feparatc 
‘ property of a married woman : 

195, ‘ What Ihe received after marriage 
‘ from the family of her hulbaud, and what 
‘ her affedlionate lord may have given her, Ihall 

* be inherited, even if Ihe die in his lifetime, by 
‘ her children. 
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196. ‘ It is ordained, that the property of a 

* woman, married by the ceremonies called 

* Brd/jma, Daiva, A rJIoOi^ Gdndhatva^ Or Pri- 
jdpatya, Ihall go to her hufband, if fhe die 

* without iffue. 

197. ‘ But her wealth gh^eti on the marriage 

* called A(yz<rri?, or on either of the two others, is 
‘ ordained, on her death without ilTue, to be- 
‘ come the property of her father and mother. 

198. ‘ If a widow, whofe hujband had other 

* wives of different claffeSy idxdA have received 

* wealth at any time as a gift from her hither, 

‘ and fhall die without ffue, it fhall go to the 
‘ daughter of the Brdlunani wife, or to the illlie 
‘ of that daughter. 

199. ‘ A tvoman ihould never nialce a hoard 
‘ from the goods of her kindred^ which are 
' common to her and many; or even from the 

* property of her lord, without his aflenti 

200. ‘ Such 01‘hamental apparel, as women 


* wear during the lives of their hufbands, the 


‘ heirs of thofe hufbands fhall not divide among 
‘ themfelves : they, who divide it among them- 
* felves, fall deep into fm. 

201. ‘ Eunuchs and outeafts, perfons born 
‘ blind or deaf, madmen, idiots, the dumb, and 
‘ fuch as have loft the ufe of a limb, are excluded 


‘ from a fliare of the heritage; 


202. ‘ But it is iuft, that the heir-j 
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knows his duty, fliould give all of them food 
an d raiment for life without flint, according to 
the beft of his power: he, w'ho gives them 
nothing, finks affuredly to a region of funifi^ 
msiit. 

203. ‘ If the eunuch and the reft fhould at 
any time defire to marry, and if the neife of the 
eunuch Jhould raife up a fon to him by a man le- 
gally appointed^ that fon and the iffue of fuch, 
as have children, fhall be capable of inheriting. 

204. ‘ After the death of the father, if the 
eldeft brother acquire ’wealth by his own efforts 
before partition^ a fhare of that acquifition fhall 
go to the younger brothers, if they have made 
a due progrefs in learning ; 

205. ‘ And if all of them, being unlearned, 
acquire property before partition by their own 
labour, there fhall be an equal divifion of that 
property without regard to thefrji born ; for it 
was not the wealth of their father: this rule is 
clearly fettled. 

206. ‘ Wealth, however, acquired by learn- 
ing, belongs exelufively to any one of theni^ 
who acqtdred it', fo does any thing given by a 
friend, received on account of marriage, or 
prefented as a mark of refiped to a gueft. 

207. ‘ If any one of the brethren has a com- 

petence from his own occupation, and wants 
not of his father, he may debar 
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* himfelf from his own fhare, fome trifle being 
‘giTen him as a confideration, H prevent future 

208. ‘ What a brother has acquired by la- 

* hour or fkill, without ufing the patrimony, he 

* lhall not give up without his aflent; for it was 
‘ gained by his own exertion: 

2 og. ‘ And it a fon, by his own etForts, re- 
‘ Cover a debt or property unjujily detained^\M\{\<Psx 

* could not be recovered before by hh father^ he 

* IhaH not, unlefs by his free will, put it into 
‘ parcenary with his brethren, fince in fa£t it 
‘ was acquired by himfelf. 

210. ‘If brethren, once divided and living 

* again together as parceners, make a fecond 
‘ partition, the fhares muft in that cafe be 
‘ equal; and the firfi; born fhali have no right of 

* deduction. 

211. ‘ Should the eldefl; or youngefl; of feve- 
ral brothers be deprived of his ihare by a civil 

* death on his entrance into the fourth order, 
or ihould any one of them die, his vejied mter~ 
eji in a fhare fhali not wholly be loft; 

21 2. ‘ But, if he leave neither fon, nor voife, 

‘ nor daughter, nor father, nor mother, his uter~ 

* ine brothers and fifters, and fuch brothers as 
‘ \vere reunited after a reparation, fhali aflerable 
‘ and divide his fhare equally. 

213. ‘ Any eldeft brother, who from avarice 
‘ fhali defraud his younger brother, fhali forfeit 


iw 




■ 
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* fi)e bmours ^his primogeniture, be deprived 
f of his own fharr, and pay a fine to the king. 

214. ‘ All thcfe brothers, who are addided 

* to any vice, lofe their title to the inheritance: 
f the firfl born lhall not appropriate it to hini- 
t felf, but fliall give fhares to thp youngeft, ^ 
‘ t/jej be not ‘vkious, 

215. ‘ If, among undivided brethren living 
‘ with their father, there be a common exertion 
^ for common gain, the father fhall never make 
‘ an unequal divifion among them, when they 
“ divide their families, 

216. ‘A fon, born after a divifion in the 
^lifetime of bis father y fhall alone inherit the 
^ patrimony, or fhall have a ihare of it wdth the 
‘ divided brethren, if they return and unite 
■* themfelves with him. 

217. ‘ O? a fon, dying and leaving. 

‘‘ no widow, the father and mother fhall take the 
‘ eftate ; and, tfie mother alfo being dead, the 

* paternal grandfather and grandmother fhall 

* take the hoxiieLgy on failure cf brothers and ne- 

* phews. 

‘21 2 ,. ‘ When ail the debts and wealth have 
‘been jaftly difliibuted according to law, any 
‘ property, that may afterwards be difcovered-, 

^ fhall be fubjed to a fimilar diftribution. 

219. ‘Apparel, carriages, or riding horfes, 

‘ and ornaments of ordinary value , which any of 

* the heirs had ufed by coifent before partition^ 
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^ drefled rice, water in a well or cijlerny female 
fiaves, family priefts, or fpiritual counfellors, 
‘and pafture ground for cattle, the wife have 
‘ declared indivifible, and Jlill to be ufed as be- 
'•Jore. 

220. ‘ Thus have the laws of inheritance, 

* and the rule for the conduct of fons (whether 
‘ the fon of the wife or others) been expound- 
‘ ed to you in order: learn at prefent the law 
‘ concerning games of chance. 

221. ‘Gaming, either with inanimate or 
‘ with animated things, let the king exclude 
‘ wholly from his realm: both thofe modes of 
‘ play caufe deftruction to princes. 

222. ‘ Such play -with dice and the like^ or by 
^ matches between rams and cocks, amounts to 

* ^en theft; and the king muft ever be vigilant 

* in fuppreffing both modes of play: 

223. ‘ Gaming with lifelefs things is known 
‘ among men by the name of dyuta\ but fa- 
*■ mdhwaya fignifies a match between living 
‘ creatures. 

224. ‘ Let the king punifh corporally at dif- 
‘ cretion both the gamefter and the keeper of a 

* gaming houfe, w^hether they play with inani- 
i mate or animated things : and men of the 
‘ fervile clafs, who vrear the firing and other 
‘ marks of the twiceborn. 

225. ‘ Gamefters, publick dancers and fin g- 
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* ers, rex'ilers of fcripture, open hereticks, men 

* who perform not the duties of their feveral 
‘ clafies, and fellers of ipirituous liquor, let him 

* inftantly banilh from the town: 

226. ‘ Thofe wretches, lurking like unfeen 

* thieves in the dominion of a prince, conti- 
‘ nually harafs his good fubjedts with their viti- 
‘ ous condudt. 

237. ‘ Eyen in a former creation was this 

* vice of gaming found a great provoker of en» 

‘ mity; let no fenfible man, therefore, addidl 
' himfelf to play even for his amufement: 

228. ‘On the man addidted to it, either pri- 
‘ vately or openly, let punilhment be infiided 
' at the dilcretion of the king. 

229. ‘A MAN of the military, commercial, 

‘ or fervile clafs, who cannot pay a fine, fhall 
‘ difcharge the debt by his labour: a prieft iftll 

difcharge it by little and little. 

‘ Fpf women, children, perfons of crazy 
intelled, the old, the poor, and the infirm, 
the king lhall order punifliment with a fmall 
whip, a twig, or a rope. 

^ 3 ^’ * Those minifters, who are employed 
in publick affairs, and, inflamed by the blaze 
of wealth, mar the bufinefs of any perfon 
concerned, let the king flrip of all their pro- 
perty. ; 

232, ‘ Such, as forge royal edids, eaufe dif~ 
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* fenfions among the great minifters, or kill 

* women, priefts, or children, let the king put 
^ to death; and fuch, as adhere to his enemies. 

^ 33 - ‘Whatever bufmefs has at any time 

* been tranfacled conformably to law, let him 
‘ confider as finally fettled, and refufe to im- 
^ ravel; ; 

234. ‘ But -whatever bufmefs has been con- 

* eluded illegally by bis minifters or by a judge, 

* let the king himfelf reexamine; and let him 
‘ fine them each a thoufand punas. 

235. ‘ The flayer of a prieft, a foldier or 

* merchant drinking arak, or a prieft drinking 

* arak, mead, or rum, he, who fteals the gold of 
‘ a prieft, and he, who violates the bed of his 

* natural or fpiritual father, are all to be con- 
‘ fidered refpedively as offenders in the higheft 
^ degree, except theje., wbofe crimes are not Jit to 

be named: 

236. ‘On fuch of thofe four, as have not 

* adlually performed an expiation, let the king 
legally inflidl corporal punilhment, together 

‘ with a fine. 

237. ' For violating the paternal bed, let the 
i mark of a female part be impreftTed on the fore- 
‘ head cnith bet iron', for drinking fpirits, a -vint- 
‘ ner’s flag ; for ftealing facred gold, a dog’s 
‘ foot; for murdering a prieft, the fgure o/' a 
? fieadlefs corpfe: 
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238. ‘ With none to eat with them, with 
‘ none to facrifice with them, with none to 
‘read with them, with none to be allied by 
‘ marriage to them, abjedt and excluded from 
‘ all focial duties, let them wander over this 

* earth: 

239. ‘ Branded with indelible marks, they 

* jfliall be deferred by their paternal and mat er- 

* nal relations, treated by none with afFeftion, 

* received by none with refpedt: fuch is the or- 

‘ dinance of Menu. * 

240. ■ Criminals pf all the claffes, having 
‘performed an expiation, as ordained bylaw, 
‘ ihaU not be marked on the forehead, but con- 
‘ demned to pay the higheft fine: 

241. ‘For crimes by a prieft, who had a 
‘ good char abler before his offence^ the middle 
‘ fine fliall be fet on him; or, if his crime was 
‘ premeditated, he fhall be baniflred from the 
‘realm, taking him his effedts and his fa- 
‘ mily; 

242. ‘ But men of the other clafies, who 
‘ have committed thofe crimes, though without 
‘ premeditation, ihall be ftripped of all their pof- 
‘feilions; and, if their offence was premedi- 

* tated, fiiali be corporally, or even capitally, 

‘ punillied, according to circiimjlances. 


243. ‘ Let no virtuous prince appropriate 
f the wealth of a criminal in the higheft degree; 
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f for he, wlio appropriates It through, covetouf- 
nefs, is contaminated with the fame guilt ; j' 

244. ‘ Having thrown ftich a fine into the f 

? waters, let him offer it to Vakuna; or let ;; 

f him bellow it on fcrne priefi of eminent learn- . 

f ingin the fcripturcs : Ji 

245. ‘ Varuna is the lord ofi punifhment; 

^ he holds a red even over kings; and a prieft, 

‘who has gone through the whole is f1 

‘ e^ua/ to a fovereign of ail the world. i!i . 

246. ‘ Where the king abftains from rcceiv- '' j 

^ inp" <.'i 5 'v.i- 0^72 uje the wealth of fuch offenders, 

■O -J 

‘ there children are born in due feafon and en- 
‘ joy ioitg lives; 

247. ‘ ’There the grain of hufbandmen rifes 
‘ abundantly, as it v/as refpedlively fown; there 

‘ jio younglings die, nor is one deformed ani- • : I 

‘ mal born. : I 

248. ‘ Should a man of the bafeil clafs, 

‘with preconceived malice, give pain* to Brah~ 

‘ nicns^ let the prince corporally punifh him by 
‘ various modes, that may raife terrour. 

249. ‘ A king is pronounced equally unjuft , | j 

Mn rcieafing the man, who deferves piunifh- 

‘ raent, and in punilhing the man, who de- 
‘ ferves it not: he is juft, who always inflicts 
‘ the puiiilhment ordained by law. 

2 50. ‘ Thefe eftabliihed rules for adminiftcr- 
fingjuftice, between two litigant parties, have 
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‘ l>een propounded at length under eighteen 

* heads. 

351. ‘ Thus fully performing all duties re- 

* quired-by law, let a king feek with jujiice to 
‘ poffefs regions yet unpoffeffed, and, when 

* they are in his polTeffion, let him govern them 

* well. 

252. * His realm being completely arranged 

* and his fortrefles amply provided, let him ever 
‘ apply the moft diligent care to eradicate 

* thorny weeds, as the law di- 
‘ reels. 

253. ‘ By protecting fuch as live virtuoufly, 

* and by rooting up fuch as live wickedly, thofe 
‘ kings, w'hofe hearts are intent on the fecurity 
‘ of their people, lhall rife to heaven. 

254. ‘ Of that prince, v/ho takes a revenue, 

‘ without reftraining rogues, the dominions are 
‘ thrown into diforder, and himfelf Ihall be pre- 
‘ eluded from a celeftial abode; 

255* * But of him, whofe realm, by the 

* ftrength of his arm, is defended and free from 
‘ terrour, the dominions continually flourifl-i, 

‘ like trees duly watered. 

256. ‘Let the king, whofe emiffarles are 
‘ his eyes, difeern well the two forts of rogues, 

* the open and the concealed, who deprive 
‘ other men of their wealth: 
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* cheating in various marketable commodities 5 

* and concealed rogues are they, who fteal and 

* rob in forefts and the like fecset places. 

258. ‘ Receivers of bribes, extorters of mo- 
‘ ney by threats, debafers of metals, gamefters, 

* fortunetellers, impofters, and profeffors of pal- 

* miftry; 

259. ^ Elephant breakers and quacks, not per- 
‘ forming what they engage to perform, pre- 

* tended artifts, and fubtil harlots; 

260. ‘ Thefe and the like thorny weeds, 

‘ overfpreading the world, let the king difcover 
‘ with a quick fight, and others, who adf ill in 
‘ fecret; worthlefs men, yet bearing the out- 

* ward figns of the worthy. 

261. ‘ Having deteded them, by the meansr 

* of trufly perfons difguifed, who pretend to 
‘ have the fame o 'cufiation with them, and of 
‘ fpies placed in feveral ftations, let him bring 
‘ them, by artifice into his powder; 

262. ‘ Then, having fully proclaimed their 
‘ refpedive criminal ads, let the king inflid 
‘ punifliraent legally, according to the crimes 
‘ proved; 

263. ‘ Since, without certain punilliment, it 
‘ is impoflible to refrain the delinquency of 

* fcoundrels with depraved fouls, who fecretly 
‘ prowl over this earth. 

264. ' Muchfrequented places, ciferns of 
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‘water, bake houfes, tbe lodgings of barlotSj, 
‘ taverns and vidtualling Ibops, fquares where 
‘ four ways meet, large well known trees, 
‘ affemblies, and publick fpedlacles ; 

265. ‘Old courtyards, thickets, the houfeS 
‘of artifts, empty manfions, groves, and gar- 
‘ dens; 

266. ‘ Thefe and the like places let the king 
‘ guard, for the prevention of robberies, with 
‘ foldiers, both ilationary and patroling, as well 
‘ as with fecret Watchmen. 

267. ‘ By the means of able fpies, once 
‘ thieves but reformed, who, well knowing the 
‘ various machinations of rogues, alTociate with 
‘ them and follow them, let the king detedl and 
‘ draw them forth; 

268. ‘ On pretexts of dainty food and gra- 
‘ tifications, or of feeing feme wife prieft, who 
^ could etifure their fiiccefs, or on pretence of 
‘ mock battles and the like feats of ftrength, let 
‘ the fpies procure an alTembly of thofe men. 

269. ‘ Such as refufe to go forth on thofe oc~ 

‘ cafions, deterred hj former pimifinmtts, which 
‘ the king had infliSled, let him feize by force, 

‘■ and put to death, oh / rao/" of their guilt, with 
‘ their friends and kinfmen, paternal and ma- 
‘ ternal, if proved to be their confederates. 

270. ‘ Let not a juft prince kill a man con- 
‘ vided of fimple theft, unlefs taken with the 
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* mainer or with implements of robbery; but 
® any thief, taken with the mainer, or with 

* fuch implements, let him deftroy without lie- 
‘iitation; 

271. ‘ And let him flay all thofe, who give 
® robbers food in towns, or fupply them with 
‘ implements, or afford them flielter, 

272. ‘ Should thofe men, wdio are appointed 
‘ to guard any diftridts, or thofe of the vicinity, 
‘ who were employed for that purpofe, be neu- 
‘ tral in attacks by robbers and inaSiive in feiz- 
‘ mg them^ let him inftantly punifh them as 
‘thieves. 

273. / Him, who lives apparently by the 
‘ rules of his dais, but really departs from thofe 
‘ rules, let the king feverely punilh by fine, as a 
‘ wretch, wdio violates his duty. 

274. ‘ They, who give no affillance on the 

* plundering of a town, on the forcible breaking 
‘ of a dike, or on feeing a robbery on the high- 
‘ way, fhail be banifhed with their cattle and 
‘ utenfils. 



^ VI 




275. ‘ Men, who rob the king’s treafure, or 
* obftinateiy oppofe his commands, let him de- 
‘ llroy by vaiious modes of juft punilhment; 
‘ and thofe, who encourage his enemies. 

276. ‘ Of robbers, who break a wall or 
‘ partition, and commit theft in the night, let 
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‘the prince order the hands to be lopped off*, 

* and themfeives to be fixed on a lharp ftake. 

27y. ‘ Two fingers of a cutpurfe, the thumb 

* and the indeXy ltt him caufe to be amputated 
‘ on his firfl; convidlion ; on the fecond, one 

* hand and one foot; on the third, he fhall fuifer 

* death. 

278. ‘ Such, as give thieves fire, ftich as give 
‘ them food, fuch as give them arms and apart- 
‘ ments, and fuch as knowingly receive a thing 
‘ ftolen, let the king punifh && he ‘■muld funijh 3, 
‘thief. 

279. ‘ The breaker of a dam to feaire a pool, 
‘ let him punijfh by long immerfion under 

* water or by keen corporal fuffering ; or the of- 
‘ fender ihall repair it, but mull pay the highcfi: 
‘ mul£t. 

280. ‘ Thofe, who break open the treafury, 

* or the arfenal, or the temple of a deity, and 
‘thofe, who carry off royal elephants, horfes, 

* or cars, let him without hefitation deftroy. 

281. 1 He, who fhall take away the water of 

* an ancient pool, or fhall obftrudT; a watercourfe, 
‘ muft be condemned to pay the lowed; ufual 
‘amercement. 

282. ‘ He, who fhall drop his ordure on the 
‘ king’s highway, except in cafe of neceffity, 
‘ fhall pay two panas and immediately remove 
A the filth : 


■ 
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283. ‘But a perfon in urgent neceffity, a ' 

* very old man, a pregnant woman, and a child, ^ 

‘ only deferve reproof, and fliall clean the place 

‘ therhfelves : that is a fettled rule. I 

284. ‘ All phyficiaris and furgeons adling . f 

* unfkilfully in. their feveral profeffions, mull: 

* pay for injury to brute animals the loweft, but I 

‘ for injury to human creatures the middle, 

* amerfcement. !' 

285. ‘ The breaker of a footbridge, of a pub- 

* li«k flag, of a palifade, and of idols made of ^ 

‘ cldy^ fhall repair what he has broken, and pay 

‘ a muldl of five hundred panas. • 

286. ‘ For mixing impure with pure com- < 

* modities, for piercing fine gems, diamonds 
‘ or rubies^ and for boring pearls or inferiour 

* gems improperly, the fine is the loweft of the 
‘ three; but damages miifi always be paid. 

287. ‘ The man, who {ball deal unjuftly 
‘ with purchafers at a fair price by delivering 

* goods of kfs value^ or £hall fell at a high price 
‘ goods of ordinary value ^ fliall pay accordhig to 

* circumfances, the loweft or the middle amerce- . ■ 

‘ ment. ej- 

288. ‘ Let the king place all prifbns near a il| 

* publick road, where oSenders may be ieen || 

‘ wretched or disfigured. , || 

289. ‘Him, who breaks down a publick 'i 

‘wall, him, who fills up z. publick himj 
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'■ wto throws Aovan Si fubltck gate, the king fhall 

* fpeedily bamfh. 

' 290. ‘ For all facrifices to dellroy innocent 

* naen, the punifhment is a fine of two bundl ed 
^ panas) and for machinations with poifonous 

* roots, and for the various charms and witch- 
‘ cries intended to kill, by perfons not effedling 

* their purpofe. 

' 291 . ‘ The feller of bad grain for good, or of 

* good feed placed at the top of the hag, to con- 
‘ ceal the bad below, and the deftroyer of known 
‘■landmarks, muft fuffer fuch corporal punilh- 
‘ ment as will disfigure them; 

292. ‘ But the moft pernicious of all de- 
‘ ceivers is a goldfmith, who commits frauds : 
‘ the king fhall order him to be cut piecemeal 
*• with razors. 

293. ‘ For flealing implements of hufban- 

* dry, weapons, and prepared medicines, let 
‘ the king award punilhment according to the 
‘ time and according to their ufe. 

294. ‘ The king, and his council, his me- 
‘ tropblis, his realm, his treafure, • and his army, 

* together with his ally, are the feven members 

* of his kingdom; it is ci!d.t&. Septdnga: 

■ ' 295. ‘ Among- thofe feven members of a 
‘ kingdom, let him confider the ruin of the 
' firft, and fd forth in order, as the gfeateft ca- 
flamity I' ~ ‘ '■h:--- ; . " 




I 



COMMERCIAL AND SERVILE' GLASSES §1 

296. ‘ Yet, in a fevenparted kingdom here 
^ beloWj there is no fiipremacy among the fe- 
veral parts, from any preeminence in urefui 
‘ qualities: but all the parts muft reciprocally 

* fupport each other, like the three haves of a 

* holy mendicant : 

29^7^ ‘ In thefe and thofe- a 6 ls, indeed^ tins, 

* and that member may be diftinguilhed; W 

* the membel", by which any afiair is tranh- 

* aded, has the preeminence in that particular 
‘ affair, 

298. ‘ When the king employs emitfaries, 

‘ when he exerts power, when he regulates 
‘ publick bufinefsj let him invariably know both 
‘ his own ftrength and that of his enemy, 

299. ‘ With all their federal dihrelfes and 

* vices: let him then begin his operationsj hav- 

* mg maturely confidered the greater and lefs 
‘ importance of particular aSls: 

300. ‘ Let him, though frequently difappointef 
‘ renew his operations, how fatigued foever, 

‘ again and again: fince fortune always attends 
‘ the man, who, having begun well^ ftrenuoufly 

* renews his efforts. 

30 1' ‘All the ages, called Satya, J’re'td, 

‘ DwaparUy and Cahy depend on the conducl of 
the kingj who is declared in turn to reprefeiit 
‘ each of thofe ages : 

302, ‘ Sleeping, he is the Cali age ; waking 
S 2 
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* the Durdpara; exerting himfelf in aalon, the 

*Tretd',Xiv\ngv\xt\xovt^y,t'acSatya, 

303. * Of Indra, of Su'rYa, of Pavana, 
^of Yama, of Varuna, of Chandra, of 
‘ Agni, and of Prit’hivi, let the king emulate 
^ the power and attributes. 

304. *As Indra fheds plentiful fliowers 
‘ during the four rainy months, thus let him, 

* ading like the regent of clouds, rain juft gra- 
‘ tifications over his kingdom : 

305. ‘ As Su'rya with ftrong rays draws up 

* the water during eight months, thus let him, 

* performing the fundlion of the fun, giadually 

* draw from his realm the legal revenue: 

306. ‘ As Pavana, when he moves, per- 

* vades all creatures, thus let him, imitating 
^ the regent of wind, pervade all places by his 
' concealed emiffaries : 

307. ‘ As Yam a, at the appointed time, 

* puniflies friends and foes, or thofe who revere^ 
and thofe who contemn^ him^ thus let the king, 

‘ refembling the judge of departed fpirits, 
‘ punifh offending fubjefts: 

308. ' As Varuna moft affuredly binds the 
' guilty in fatal cords, thus let him, reprefent- 
‘ ing the genius of water, keep offenders in 
' clofe confinement ; 

309. ‘ When the people are no lefs delighted 
‘on feeing the king, than on feeing the full 
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* moon, he appears in the charafter of Chan- 

‘ DRA : 

310. ‘ Againft criminals let him ever be ar- 
“ dent in wrath, let him be fplendid in glory, 

“ let him confume wicked minifters, thus 
“ emulating the fundions of Agni, regent of 
“fire. 

31 1. ‘As Prit’hivi fupports all creatures 
“ equally, thus a king, fuftaining all fubjedls, 

* refembles in his office the goddefs of earth. 

312. * Engaged in thefe duties and in others, 

‘ with continual adlivity, let the king a^iyve all 

* things reftrain robbers, both in his own terri- 

* tories and in thofe of other princes , 'which 
‘ they come, or in which they feek refuge. 

313. ‘Let him not, although in the great- 
‘ eft diftrefs for money, provoke Brahmens to 

* anger by taking their property', for they, once 
‘ enraged, could immediately by facrifices and 
“ imprecations deftroy him with his troops, ele- 
“ phants, horfes and cars, 

314. “ Who, without perifliing, could pro- 
‘ yoke thofe holy men, by whom, that is, by 
‘ whofe anceftors, under Brahma', the allde- 
‘ vouring fire was created, the fea with waters 
“ not drinkable, and the moon with its wane 
“ and increafe? 

315. ‘ What prince could gain wealth by 
“ opprefiing thofe, who, if angry, could frame 
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‘ other worlds and regents of worlds, could give 

* being to new gods and mortals ? 

316. ‘ What man, defirouS of life, would 
‘ injure thofe? by the aid of whom, that is, by 

* ‘whofe oblations, worlds and gods perpetually 

* fubfift ; thofe who are rich in the learning of 
‘ the Fidaf 

31 7. ‘ A Brahmen, whether learned or igno- 

* rant, is a powerful divinity; even as fire is a 
‘ powerful divinity, w'hether confecrated or 
‘ popular. 

318. ‘ Even in places for burning the dead, 
‘ the bright fire is undefiled ; and, when pre- 
^ fented with clarified hxsXXtt 2XfubJequent facri- 
‘ fices, blazes again with extreme fplendour: ' 

. 319* ‘ Thus, although Brahmens employ 

‘ themfelves in all forts of mean occupation, 
^ they mufl: invariably be honoured ; for they 

* are Ibmething tranfcendently divine. 

. 320. ‘ Of a military man, w^ho raifes his 

^ arm violently on all occafions againft the 
^ priefily clafs, the prieft himfelf ihall be the 
‘ chaftifer; fince the fold ier originally proceed- 

* ed from the Brahmen. 

321. ‘ From the waters arofe fire; from the 
‘ prieft, the foldier ; from ftone, iron : their all- 
‘ penetrating force is ineffedtual in the places, 
‘ W'hence they refpedtively fprang. 

, 322. ‘ The rnilitary clafs cannot prolpdr 
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< without the facerdota], nor can the facerdotal 
‘ be raifed without the military : both claiTes, by 
^ cordial union, are exalted in this world and, 

.‘ in the next. 

323. ‘Should be near his end through 

^ fome incurable difeafe, he muft bellow on the 

* priefts ail his riches accumulated from legal 
‘ fines ; and, having duly committed his king- 

* do'm to his fori, let him leek death in battle, or, 

‘ if there be no war, by abftaining from food. 

324. ‘Thus coududling himfelf, h3:W ever 
» firm in difcharging his royal duties, let the king 
‘ employ all his miniflers in ads beneficial to his 

* people. 

325. ‘ Thefe rules for the condud of a mi- 
‘ litary man having been propounded, let man- 

* kind next hear the rules for the commercial 
^ and fervile ciaffes in due order, 

326. ‘ Let the having been girt with 

‘ his proper facrificial thread, and having mar-" 

* ried an equal wife, be always attentive to his 
‘ bufinefs of agriculture and trade^ and to that of 

* keeping cattle ; 

327. ‘Since the lord of created beings, hav- 

* ing formed herd, and flocks, intrufted them to 
‘ the care of tht Vaifya^ while he intrufted the 

whole human fpecies to the Brdhmeri and the 

* Cfhatriya: ■ ■ ' 

328. ‘ Never muft a Vaifya be difpofed to fay. 
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Ikeep no cattle ;” nor, he being willing to 
< keep them, mnft they by any means be b:ept 

^ by men of another clafs. 

329. ‘ Of gems, pearls, and coral, of iron, 

? of woven cloth, of perfumes and of liquids, let 

* him well know the prices both high and Iqw : 

330. » Let Mm be Ikilled likewife in rfwe 

* aft d manner lowing feeds, and in the bad or 

* good qualities of land; let him alfo perfedlly 
‘ know th ecorrea modes of naeafuring and 
f weighing, 

331. * The excellence or defeas of commo- 

* dities, the advantages and difadvantages of 
‘ different regions, the probable gain or lofs on 
‘ vendible goods, and the means of breeding 
f cattle with large augmentation: 

332. ‘ Let him know the juft wages of fer- 
f vants, the various dialeas of men, the beft 
« way of keeping goods, and ^whatever eJfe 

f to purchafe and lale. 

333. ‘ Let him apply the moft vigilant care 
‘ to augment his wealth by performing his duty; 

* and, with great folicitude, let him give nou- 
‘ rifhment to all fentient creatures. 

334. f Servile attendance on Brahmens 

f learned in the chiefty on fuch as keep 

houfe and are famed for virtue, is of itfelf the 

* higheft duty of a Bfidra^ and leads him to 
‘ future beatitude: 
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335. ‘ Pure m body and mind, humbly ferving 
f the three higher claffes, mild in fpeech, never 
» arrogant, ever fceking refuge in Brdkmm 
^ principally, he may attain the moft eminent 
* cbSk in another tranfmigration. 

336. ‘ This clear fyftem of duties has been 
‘ promulgated for the four claffes, when they 
f are not in diftrefs for fubfiftence; now learn 
f in order their feveral duties in times of necefi- 
f £ity' 



CHAPTER THE TENTH. 


On the mixed Clajfes-, and on 'Times of Dijtrfs, 


i, * Let the three twiceborn dalTes, remaiu- 

* ing firm in their feverai duties, carefully read 

* the Veda-, but ss Brahmen mull; explain it to 
‘ them, not a man i^the other two clajfes; this 

* iis an eftablilhed rule. 

2, <.The Brahmen mull know the means of 

* liibfiftence ordained by law for all the claffes, 

* aind mufi: declare them to the rcll : let him~ 

* ielf likewife adt in conformity fo la%v. 

" From priority of birth, from fuperiority 
‘ of origin, from a more exa6l knowledge of 
‘ fc.ripture, and from a diftindlion in the faerie 

* ficial thread, the Brahmen is the lord of all 
‘ claffes. 

4. * The three twiceborn claffes are the la-* 
‘ cerdotal, the military, and the commercial ; 

* but the fourth, or fervile, is onceborn, that is, 

* has mfecond birth from the gayatrl, and wears 

* no thread: nor is there a fifth pure clafs. 

5. In all claffes they, and they only, who 

* are born, in a diredt order? of wives equal in 
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f clafs and virgins at the time of marriage, are 
^ to he confidered as the lame in clafs with their 
^fathers: 

6. * Sons, begotten by twiceborn men, on 
‘' women of the clafs next immediately below 
^ them, wife legiflators call fimi.lar, ho/ the fame^ 
^ in clafs with their parents, becaufe they are 
^ degraded, ta a middle ranit between both, by the 
f lownefs of their mothers : they are named in 
^ order, Murdhabhifhidla, Mahilhya, and Ca- 

* rana, or Cayaffc’ha f and their Jeveral employ- 
‘‘ ments are teaching ?nilitary exercifes- mujick, 

* ajironomy, and keeping herds ; and attendance on 


7. ‘ Such is the primeval rule for the fons 
^ of women one degree low^er than their hujbands't 
^ for the fons of women two or three degrees 
^ lower, let this rule of law be known. 

S. ‘ From a Brahmen, on a wife of the Vaifya 
‘clafs, is born a fon esWoth Ambajht' ha, or 
Vaidya, on a Siidra wife a Nijhada, named 

* alfo Pdrajava: 

9. ‘ From a Cjloairiya, on a wife of the Sudra 
‘ clafs, fprings a creature, called Ugra, with n 

* nature partly w^arlike and partly fervile, fero- 
‘ cious in his manners, cruel in his adts. 

10. ‘ The fons of 21. Brahmen by women of 

* three lower claffes, of a Cjhatriya by women of 
‘ two, and of a Vaifya by oxxq lower clafs,- are 
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‘ called apafaddh, or degraded below their fa-m 
^ thers^ 

1 1 . ‘ From a CJJoatriya^ by a Brdhmeni wife, 
‘ fprings a Suta by birth; from a Vaifyay by a 
^ military or facerdotal wife, fpring a Mdgadha 
^ ■dXi.d '&Vaideha, 

12. From a SMrOy on women of the com- 
*■ mercial, military, and prieftly claffes, are born 
‘ fons of a mixed breed, called A'yogava, Cfiat^ 
^ trt, and Chanddhy the loweft of mortals. ' 

13. * As the Ambajhi' ka and Ugra, born in 
‘ a dii'edt order with one clafs between thofe of 

* their parents, are confidered in law, fo are the 
‘ CJhattri and the Vaideha, born in an inverfe 

* order with one intermediate clafs ; and all four' 

* may be touched without impurity, 

14. ‘ Thofe fons of the twiceborn, who are 

* begotten on women without an interval {^An~ 

* tard) between the claffes mentioned in order, 

* the wife called Anantaras, giving them a di- 
* fiindi name from the lower degree of their 

* mothers. 

15. ‘ From z. Brahmen, \yy a girl of the TJgra 
^ tribe, is born an A'vrlta ; by one of the Am- 

* baft' ha tribe, an A’bhira-, by one of tdxe A'yb~ 

* gava tribe, a Dhigvana. 

16. ‘ The A'ydgava, the CJhattrt, and the 

* Chanddla, the loweft of men, fpring from a 

* Sddra in an inverfe order of the claJTes., and 
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* are^ thereforey ^xW three from the per-^ 

*• formance of objequies to their anceftors: 

x'j . ^ ^ xQxci z. Vaify d the Mdgddbci and Vaidi~» 

‘ ba, ixom a CJhatriya the Suta only ^ are born 

* in an inverfe order; and they are three other 
‘ fons excludedyrfi/« funeral rites to their fathers. 

18. ‘ The foil of a Nifaduy hy a woman of 

* the Sudra clzk, is by tribe z Puccafa; but the 
‘ fon of a Sudra by a Ni/hddl woxnzuy is named 

* Cuccutaca. 

19. ‘ One, bora of a Cfattri by an Ugrd, is 
‘ called Swapdca -, and one, begotten hy z Faide~ 

‘ ha on z\\ Ambajhtlh wife, is called Vena. 

20. ‘ Thole, whom the twicebora beget on 
‘ women of equal claffes, but who perform not 
‘ the proper ceremonies of ajfuming the thready 
‘ and the like, people denominate V rdtyas, or 

* excluded from the gdyatri. 

21. ‘ From fuch an outcaft Brahmen fprings 
‘ a fon of a finful nature, who in different coun- 
‘ tries is named a BhurjacantacUy an Avantya^ 
‘ a Vdtadhdnay a Fujhpadha, and a Saicha : 

22. ‘ From fuch an outcafc Qfiatriya comes 
‘ a ion called a fhalla, a Malla, a Niclihiviy a 
‘ NatUy a Caranuy a Chafiy and a Dravira: 

23. ‘ From fuch an outcaft Vaifya is born a 
‘fon called Sudhanwan, Chary a, CdruJha,Vt- 
^ janrnany Maitray and Satwata. 

24. ‘ By intermixtures of the claffes, by their 
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* marriages With Women who ought not to hf 

* married, and by their otnifTion of prefcribed 
*: duties, impure clalTes have been formed. 

25. ‘ TnoaE men of mingled births, who' 
^ were born in the inverfe order of clalTes, and 

* who iatennarry among themfelves, I will now 

* compendioufly defcribe. 

26. * The Suta^ the Vaidihd, and the Chan-^ 
^ ddlay that loweft of mortals, the Mdgadha^ the- 
^ CJhattri by tribe, and the A’yogdfva^ 

27. * Thefe fix beget hmilar fons on womeil 

* of their own claffes, or on women of the fams 

* clafs with their mothers; and they produce 
‘the like from women of the two hisheft 
‘ claffes, and of the lowef: 

28. ‘ As a twiceborn fon may fpring from a 
‘ Brahmen by women of t'wo claffes out of 

* three, a fmilar fon^ when there is no interval, 

* and an equal fon from a Woman of his own 
t clafs, it is thus in the cafe of the low tribes 
f in order. 

29. ‘ Thofe fix beget, on women of their 

* own tribes, reciprocally, very many defpica- 
‘ ble and abjedl: races even more foul than their 
‘ begetters. 

30. ‘ Even as a Shdra begets, on a ISriihmetu 
‘woman, a fon more vile than himfclf, thus 
‘ any other low man begets, on woman of 

* four claffes, a fon yet lower. 
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, 31, ' The fix low claffes, marrying inverfelyj^ 

* beget fifteen yet lower tribes, the bafe pro- 

* ducing flill bafer; in a direB order they 
^ produce fifteen more. 

32. * A DafyUj or outcaft of any pure elafs, 

* begets on zii A' yogavt z. Sairindhra^ 

‘ who fhould know how to attend and to drels 
‘ his mafter j though not a (lave, he mufi: live 
‘ by flaviftii work, and may alfo gain fubfiftence 
‘ by catching wild beafts in toils; 

33. ‘ K Vaideha begets on her a fweetvoiced 
‘ Maitriyaca, who, ringing a bell at the ap- 

* pearance of dawn, continually praifes great 
‘ men: 

34. ‘A Nifiodda begets o'n her a Mdrgava, 

‘ or Ddfa, who fubfifts by his labour in boats, 

‘ and is named Caiverta by thole, who dwell in 
‘ A'rydverta, or the land of the venerable. 

■ 35. ‘ Thofe three of a bafe tribe are leverally 
‘ begotten on A'ydgavi women, who wear the 

* clothes of the deceafed and eat reprehenfible 
‘food. 

36. ‘ From a NtJJodda by a niooman of 

‘ the Vaideha tribe, a Cdrdvara, who cuts lea- 

* ther, and from a Vaideha Ipring by women of 
‘ the Caravara and Nilhada cajis, an Andhra 
‘ and a Meda, who muft live without the town. 

37. ‘ From a Chanddla, by a Vaidihi woman, 

‘ comes a Pdndufdpdca, who works with cane 
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* and reeds; and from a NiJJodda, m. Ahindtca% 

* who ads as a jailor. 

38. * From a Chanddla, by a Fuccasi woman, 

* is born a Sdpdca^ who lives by punilhing crimi- 

* nals condemned by the king, a finful wretch 

* ever defpifed by the virtuous. 

39. * A Nijbddl woman, by a Chanddla^ pro- 

* duces a fon called Antyavafayin^ employed in 

* places for burning the dead, contemned even 
‘ by the contemptible. 

40. ‘ Thefe, among various mixed clafles, 
‘have been defcribed by their feveral fathers 

* and mothers ; and, whether concealed or open, 
‘ they may be known by their occupations. 

41. ‘ Six fons, three begotten on women of 
‘ the fame clafs, and three on women of lower 
‘ clalTes, muft perform the duties of twiceborn 
‘men; but thofe, who are born in an inverfe 

* ordery and called lowborn, are equal, in refped 
‘ of duty, to mere Sudras, 

42. * By the force of extreme devotion and 

* of exalted fathers, all of them may rife in time 

* to high birth, as by the reverfe they may fink 

* to a lower ftate, in every age among mortals 

* in this inferiour world. 

43. ‘ The following races of CJhatriyaSy by 
‘ their omilTion of holy rites and by feeing no 
‘ Brdhmetis, have gradually funk among men to 
‘ the loweft of the four claffes: 
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44. ‘ Paund'racas^ Odras, and Draviras.^ 

* Cdmbojasy Tavanas, and Sacas Pdradas^ 

* Pahlavas^ Chinas, Cirdtas, Deradas, and 

* Ohafas, 

45. ‘ All thofe tribes of men, who fprang 

* from the mouth, the arm, the thigh, and the 

* foot of Brahma', but who became outcafts by 
‘ having negkSied their duties, are cdiltd. Dafyus, 

‘ or plunderers, whether they fpeak the language 

* oi MIechcPhas, ox xhdX oi A'ryas. 

46. ‘ Those fons of the twiceborn, who are 
‘ faid to be degraded, and who are eonfidered as 

* lowborn, fhall fubfift only by fuch employ- 

* ments, as the twiceborn defpife. 

47. ‘ Sutas muft live by nianaging horfes and 

* by driving cars; Ambajlof has, by curing dif- 
‘ orders; Vaidehas, by waiting on women; Md-* 

* gadhas, by travelling with merchandize ; 

48 . ‘ Nijhddas, by catching fifh; an A'ydgava, 

* by the work of a carpenter; a Meda, an A}i- 

* dhra, and (the fons of a Brahmen by wives of 
‘ the Vaideha and Ugra clalTes, refpeftively called) 
‘ a Chunchu and a Madgu, by flaying beafts of 

* the foreft; 

49. ‘ A CJIsattrl^ an Ugra, and a Puccafa, 

* by killing or confining fuch animals as live in 

^ Dhigvanas, by felling leather; Vinas, 

* by ftriking mufical inftruments : 

■ VOL, VI. F 


gs ON THl MtfeED CtASSESj AND 

^ 6 . ‘ Near large publick trees, in places fof 

* burning the dead, on inountains, and in 
‘ groves, let tbofe tribes dwell, generally known, 

‘ and engaged in their feveral works. 

51. ‘ Tnfi abode of s. C&an^dla and a S^a- 
' pdca muft be out of the town; they muft not 
‘ have the ufe of entire veffelsj their foie wealth 
‘ muft be dogs and afles 

52. ‘ Their clothes muft be the mantles of 

* the decealed ; their difties for food, broken 
‘pots; their ornaments, ruftyiron; continually 
‘ muft they roar* from place to place : 

53. ‘ Let no man, who regards his duty re- 

‘ligious and civil, hold any intercourfe with 

‘them; let their tranfaftions be confined' to 

‘ themfelves, and their marriages Only between 
^ * 

‘ equals: 

54. ‘ Let food be given to them in pot- 
‘ {herds, but not by the hands of the giver; 

‘ and let them not walk by night in cities or 
‘ towns:' 

‘ By day they may walk about for the 
‘ purpofe of work, drftinguiflied by the king’s 
‘ badges; and they fhall carry out the corpfe of 
‘ every one, who dies without kindred: fuch 
‘ is the fixed rule. 

36. ‘ They fhaU always kill thofe, who are 
‘ to be flain by the fcntence of the law, and by 
‘ the royal warrant; and let them take the 
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fit 


cldthes of the flam, their beds, and their or- 

* naments. 

57. ‘ Him, who was born of a finful mother, 
'■ and eonfequently \xi a low clafs, but is not 
‘ openly known, who, though worthlefs in 

* truth, bears the femblance of a worthy man, let 
‘ people difcover by his ads: 

58. ‘ Want of virtuous dignity, harfhnefs of 
‘ fpeech, cruelty, and habitual negleft of pre- 
‘ fcribed duties, betray in this World the fon of 
‘ a criminal mother. 

59. ‘ Whether a man of debafed birth aflhme' 
‘ the character of his father Or of his mother, 

‘ he can at no time conceal his origin: 

60. ‘ He, whofe family had been exalted, 

‘ but whofe parents were criminal in marrying, 

‘ has a bafe nature, according as the offence of 
' h's f/ioiker was grea.t or imsill. 

61. ‘In whatever country fuch men are 
‘ born, as deftroy the purity of the four claffes, 

‘ that country foon perifhes together with the na- 
‘tivesofit. 

62. ‘ Defertion of life, without reward, for 
‘ the fake of preferving a prieft or a cow, a wo- 
‘ man or a child, may caufe the beatitude of 

* thofe bafeborn tribes. 

63. Avoiding all injury to animated beings, 
veracity, abftinence from theft, and from unjuft 

^ femur e of property, cleanlinefs^ and command 
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over tlie bodily organs^ form the compendious 
fyftem of duty, which Menu has ordained for 
the four clafles. 

64. ‘ Should the tribe fprung from a Brah» 

'■ men, by a woman, produce ^ 

■ children by the marriages of its women with 
' other Brdhf}tens, ilciC low tribe iliall be raifed 
' to the higheft in the feventh generation. 

65. ‘ As the foH of a Sudra may thus attain 
‘ the rank of a Brahmen, and as the fon of a 
‘ Brahmen may fmk to a level with Siidras, even 
‘ fo muft it be with him, who fprings from a 
‘ CPiatriya', even fo with him, who w:as born 
* of a Vaifya. 

66 . ‘ iFtherebea doubt, as to the preference 
‘ between him, who was begotten by a Brahmen 
‘ for his pleafure, but not in wedlock, on a Sudra 
‘ woman, and him, who w^as begotten by a 
‘ Sudra on a Brdhmeni, 

67. ‘ Thus is it removed: he, who was be- 

gotten by an exalted man on a bafe woman, 

‘ may by his good adts become refpeaable ; but 
‘ he, who was begotten on an exalted woman 
‘ by a bafe man, muft himfelf continue bafe : 

68. ‘ Neither of the two (as the law is fixed)- 
‘ fhall be girt with a facred firing; not the for- 
« mer, becaufe lus mother was low; nor the - 
‘ fecond, becaufe the order of the clafles was in- 
‘verted. , 
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* As good grain, fpringuig good 

is in all refpeds excellent, thus a man, 
‘ Springing from a refpeaable father by a refpea- 
“ able mother, has a claim to the whole inftitu- 

* tion of the twice born. 

70. ‘ Some fages give a preference to the 
^ grain; others to the field ; and others confider 
‘ both field and grain ; on this point the decifion 
•‘follows; 

71. ‘ Grain, call: into bad ground, wholly 

* perifhes, and a good field with no grain Town 
‘ in it, is a mere heap of clods ; 

72. ‘ But iince, by the virtue of eminent fa- 
‘ thers, even the fons of wild animals, as Rifh- 
‘ yaffinga, and others^ have been transformed 
‘ into holy men revered and extolled, the pa- 
‘ ternal fide, therefoj;e, prevails. 

73 * ‘ Brahma himfelf, having compared a 

* Sudra, who performs the duties bf the twice- 
‘ born, with a twiceborn man, who does the 
‘ a6ls of a Siidra, faid: “ Thofe two are neither 
“ equal nor unequal,” that is, they are neither 

* equal in rank, nor unequal in bad conduB. 

74- ‘ Let fuch brahmens as are intent on the 
‘ means of attaining the fupreme godhead, and 
' firm in their own duties, completely perform 
' in order, the fix following ads : 

75. ‘ Reading the Vedas, and teaching others 
‘ to read them, facrificing, and affifting others to 
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‘ facrifice, giving to the poor, if themfeltoes have 
‘ enough, zxA gif ts from the virtuous, if 

« themfehes are poor, are the fix prefcribed a^ts 
^ of the firfiborn clafs ; 

^6, ‘ But, among thofe fix a£is of a Brahmen, 

‘ three are his tneansi of fubfiftence; affiftingto 
‘ facrifice, teaching the Veaai, and receiving 
' gifts from a purehanded giver. 

77. ‘ Three afrs of duty ceafe with the Brdh- 
‘ and belong not to the Cfatriya-, teaching 
‘ the Vedas, officiating at a facrifice, and, thirdly, 

‘ receiving prefents ; 

78. ‘ Thofe three zxt alfo (by the fixed rule 
‘ of law) forbidden to the Vaifya; fince Menu, 

‘ the lord of all men, prefcribed not thofe ads to 

the %\no clajfes, military and commerciaL 

79. i The means of fubfiftence, peculiar to 
‘ the CJhatriya, are bearing arms, either held for 

• ftriking or tnilfilej to the merchandize, 

‘ attending on cattle, and agriculture: but with 
‘ a view to the next life the duties of both are 
^ almfgiving, reading, facrificing. 

So’. * Among the feveral occupations 
‘ ing a livelihood the moft commendable refped- 

* ively for the facerdotal, military, and mercan- 

‘ tile claffes, are teaching the defending 

‘ the' people, and commerce or keeping herds 
f and flocks. 

81. * Yet a Brahmen, unable to, fubfift by hi& 



* juft mentioned, may live by the d,uty of 

a foldier; for that is the next in rank. 

82. ‘If it be alked, how he muft live, fliould 
‘ he be unable to get a fufiftence by either of 

thofe employments; //6£’ d'^/%vr zV, he may 

* fubfift as a mercantile man, applying himfelf 
^ in perf on to tillage and attendance on cattle: 

83. ‘ But a Brahmen and a CJJoatriya^ obliged 
^ to fubfift by the ads of a Vaifya^ muft avoid 

* with care, if they can live by keeping herds ^ the 
‘ biifinefs of tillage, which gives great pain to 
^ fentient creatures y and is dependant on /tf- 
‘ hour o/' others, as bulls and fo forth. 

84. ‘ Spi^e are of opinion, that agriculture is 
‘ excellent ; but it is a mode of fubfiftence, 
‘ which the benevolent greatly blame ; for the 
^ ironmouthed pieces of wood not only wound 
‘ the earth, but the creatures dwelling in it. 

85. ‘ If, through want of a virtuous live- 
‘ lihoo4, they cannot follow laudable occupa- 
‘ tions, they may then gain a competence of 
‘ wealth by felling commodities ufually fold 
‘ by merchants, avoiding what ought to be 
‘ .avoided : 

86. ‘ They muft avoid felling liquids of all 
‘ forts, drelTed grain, feeds of tiluy ftones, fait, 

‘ cattle and human creatures; 

87. ‘ All woven cloth dyed red, cloth made 
^pf fana, of cfnmd bark, and of wpph even 
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though not red; fruit, roots, and medicinal 
‘ plants; 

88 . ‘ Water, iron, poifon^ fleflimeat, the 

* moonplant, and perfumes of any fort; milk, 

* honey, buttermilk, clarified butter, oil of tila^ 

‘ wax, fugai', and blades of cus'a~gr a.{s ; 

89. ‘ All beafts of the foreft, as deer and the 

^ like; ravenous beafts, birds, and fjh-, fpU 
‘ rituous liquors, or indigo, and Idcfid^ 

‘ or lac ; and all beafts with uncloven hoofs. 

90. ‘ But the Brahmen h.xi{hm.dT!X2ai may at 
‘ pleafure fell pure tila feeds for the purpofe of 
‘ holy rites, if he keep them not long %vith a hope 
^ of more gain y mA ihall have produced them 
‘ by his own culture ; 

91. ‘ If he apply feeds of tila to any purpofe 

* but food, anointing, and facred oblations, he 
‘ ftiail be plunged, in the lhape of a worm, to- 
< geth^, with his parents, into the ordure of dogs. 

92. ‘ By felling fleflimeat, or fait, a 

Brahmen ImmtdadXdj finks low; by felling 

‘ milk three days, he falls to a level with a 
‘ Sicdra i 

93. ‘ And by felling the other forbidden. 
‘ commodities with his own free will, he alTumes 
‘ in this world, after feven nights, the nature of 
‘ a mere Vaifya. 

94. ‘ Fluid things may, however, be bartered 
‘ for other fluids, but not fait for any thing 
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* liquid ; fo may drefled ' grain for grain un>. 

* drefled, and tila feeds for grain in the hulk, 

^ equal weights or ijieafures being given and 
^ taken. 

95. ^ A MILITARY man, in diftrefs, may 

* fubfifl; by all thefe means, but at no time mufl: 

* he have recourfe to the higheft, or facer dot al^ 

* fundion, 

96. * A man of the loweft clafs, who, 

* through covetoufnefs, lives by the ads of the 
/ higheft, let the king ftrip of aU his wealth and 

‘ inftantly banifli ; 

97. ‘ His own ofiice, though defedively per- 

* formed, is preferable to that of another, 

^though performed completely; for he, who 
^without difcharges the duties of an- 

^ other clafs, immediately forfeits his own, 

98. ‘ A MERC ANTILE man, unable to fubfift 

* by his own duties, may defcend even to the 
fervile ads oiz. Siidr a ^ taking care never to do 

‘ what ought never to be done; but, when he 
“ has gained a competence, let him depart from 

* fervice. 

99. ‘ A MAN of the fourth clafs, not finding 
‘ employment by waiting on the twiceborn, 
‘while his wife and fon are tormented with 
‘‘ hunger, may fubfift by handicrafts : 

100. ‘ Let him principally follow thofe me- 
f chanical occupations, as joinery and fnajonry, or 
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* thofe various praifiical arts, 

‘ writing, by following which, he may fervf the 
*■ twiceborn, 

101. ‘ Should z . Brahmen, affli£i:ed and pin- 

* ing through want of food, choofe rather to re- 

* main fixed in the path of his own duty, fhaii 

* to adopt the pradice of Vaifyas, let him a^ in 

* this manner; 

102. ‘ The Brahmen^ having fallen into dif- 
‘ trefs, may receive gifts from any perfon what- 
‘ ever 5 for by no lacred rule can it be Ihpwn, 
*• that abfohzte purity can be fuiiied. 

103. ‘ From inte^reting the from offi- 

f elating at facnfices, or from taking prefents, 

‘ though in modes generally difapproved, np fin 
‘ is committed by priefts in dijlrefs', for they are 

* pure as fire or water. 

104. ‘ He, who receives food, when his life 
f could not otherwife be fuftained, from any 

* man whatever, is no more tainted by fin, than 
^ the fubtil ether by mud : 

105. ‘ Aji'ga'rta, dying with hunger, was 

* going to deftroy his own fon ( named S^u n a h- 

* s'e'p’ha) by felling him for fame cattle', yet he 

* was guilty of no crime, fince he only fought a 

f remedy againft familhing: 

106. ‘ Va'made'va, who well knew right 

* and wrong, was by no means rendered impure, 

‘ though defirous, when opprejfed with hunger. 
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« of eating the fiefli of dogs for the prefervadpn 
‘of his life: 

107. ‘ Bharadwa'ja, eminent in devotion, 

‘ when he and his fpn were almoft ftarved in a 
‘ dreary foreft, accepted feveral cows from the 
‘ carpenter Vrid HU : 

108. ‘ Vis WA MI TR A too, than whom none 
‘ better knew the diftin 61 :ions between virtue 
‘ and vice, refolved, when he was perilhing with 
^ hunger, to eat the haunch of a dog, which he 
‘ had received from a 

109. ‘ Among the a^s generally difapprovei, 

*. namely^ accepting prefents from low men, afllh- 
‘ ing them to facrifice, and explaining the fcripture 
‘ to them^ the receipt of prefents is the meaneft 
f in this world, and the moft blamed in a Brdk- 
< men after his prefent life ; 

1 10. ‘ Becaufe affifting to facrifice and ex- 
‘ plaining the fcripture are two a( 9 :s always per- 

* formed for tbpfe, whofe minds have been im- 
*■ proved by the f acred initiation', but gifts are 

alfo received from a fervile man of the loweft 
clafs. 

111. ‘The guilt, incurred by affifting low 

* men to facrifice and by teaching them the 

* fcripture, is removed by repetitions of the 
‘ gdyatri and oblations to fire; but that, incurred 

^ by accepting gifts from them, is expiated only * 
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* by abandoijifig the gifts and by rigorous devo- 
tion. 

112. ‘ It were better for a Brdhme?i, who 
couid not maintain himfelf, to glean ears and 

* grains after barveft from the field of zvcj perfon 

* whatever: gleaning whole ears would be better 

* than accepting a prefent, and picking up fin- 
agle grains would be ftill more laudable. 

1 13- ‘ Brahmens, who keep houfe, and are in 

* want of any metals except gold and fi-her, or of 

* other articles for good ifes, may alk the king 
‘ for them, if he be of the military clafs; but a 
^ king, known to be avaricious unwilling to 
‘ give, muft not be folicited. 

1 14. ‘ The foremoft, of thefe things 

^ may be received more innocently than that, 

* which follows it : a field untilled, a tilled field, 

^ cows, goats, flieep, precious metals or gems, 

* new grain, drefled grain. 

1 15. ‘ There are feven virtuous means of 
‘ acquiring property; fucceffion, occupancy or 

* donation, and purchafe or exchange, which are 
‘ allowed to all claffes-, conqueft, which is peculiar 

to the military clafs-, lending at interell, huf- 

* bandry or commerce, which belong to the mer^ 

* cantile clafs-, and acceptance of prefents, by the 
*■ facer dotal clafs, from refpedable men. 

1 16J ‘ Learning, except that contained in the 
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^ fcriptures, ml, as mixing perfumes and the 
^ like, work for •wages, menial fervice, attend- 
‘ ance on cattle, traffick, agricuiture, content 

* with little, alms, and receiving high interefk 

* on money, are ten modes of fubfiftence in times- 
of difir efs. 

i iy. ‘ Neither a prieft nor a military man, 

‘ though dijirejfed, muft receive intereft on loans j 

* but each of them, if he pleafe, may pay the 
‘ fmall Inl&rdk. permitted by law, on borrowing 

* for fome pious ufe, to the finful man, who de- 
‘ mands it, 

1 1 8. ‘ A MILITARY king, who takes even a 

* fourth part of the crops of his realm at a time 
‘ of urgent neceffity, as of war or innoafion, and 
‘ protefts his people to the utmoft of his power, 

* commits no fm : 

1 19. ‘ His peculiar duty is conquefl, and he 
‘ muft not recede from battle; fo that, while he 

* defends by his arms the merchant and huf- 
‘ bandman, he may levy the legal tax as the 
‘ price of proteBion. 

120. * The tax on the mercantile clafs, which 

* in times of profperity mufi be only a twelfth part 
‘ of their crops, and a fiftieth of their perfond 
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* Other moveables, is the higheft fax: fervitt^ 

* men, artifans, and mechanicks muft affift by 
‘ their labour, but at no time pay taxesi 

121. ‘ If a Siidra want a fubhftence and 
•« cannot attend a priejl^ he may ferve a Cfia-^ 
‘ triya; or, if foe cannot wait on a foldier by birth,, 
‘ he may gain his livelihood by ferving an opu- 
'^Ifa.x.Vafya. 

122. ‘ To him, who ferves Brahmens with a 

* view to a heavenly reward, or even with a 
‘ view to both this life and the next, th.Q union 

* of the word Brahmen with his name of fervant 

* will affuredly bring fuccefs. 

123. ‘Attendance on Brahmens is pro- 

* nounced the beft work of a Sudra: whatever 
‘ elfe he may perform will comparatively a%^ai| 
‘ him nothing. 

1 24. ‘ They muft allot him a fit mainte- 
‘ nance according to their own circumftances, 
‘ after confidering his ability, his exertions, and 
‘ the number of thofe, whom he mull provide 

* with nouriihment: 

125. ‘ What remains of their dreffed rice 

* muft be given to him j and apparel which 

* they have worn, and the refufe of their grain, 

‘ and their old houfehold furniture. 

126. ‘ There is no guilt in a man of the 

* fervile who eats leeks and other forbidden 

* vegetables: he muft not have the facred invef- 
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titure: he has no bufinefs with the Auij oj" 

‘ making oblations to fire and the like-, but there is 
‘ no prohibition againft Ms ofi^ering drejfed grain 
‘as afacrifice, by mo ay of dif charging his own 
‘duty. 

127. * Even Sudras, who are anxious to 
‘ perform their entire duty, and, knowing what 
‘ they ihould perform, imitate the pradtice of 
‘ good men in the houfehold fiacraments, but 
‘ without any holy text, except thofe containing 
‘ praife and falutation^ are fo far from finning, 

* that they acquire juft applaufe: 

128. * As a Sudroy without injuring another 
‘ man, performs the lamoful adts of the twice- 

* born, even thus, without being cenfured, he 
‘ gains exaltation in this world and in the 
‘ next. 

129. ‘No fuperfluous colledtion of wealth 
‘ muft be made by a Sudray even though he 
‘ has power to make it, fince a fervile man, 
‘ who has amafted riches, becomes froudy andy 
‘ by his infolence or negleSiy gives pain even to 
‘ Brahmens. 

1 30. ‘ Such, as have been fully declared, 
‘ are the feveral duties of the four clafles in dis- 
‘ trefs for fubftftence; and, if they perform 

* them exaaiy, they fhall attain the higheft 
‘beatitude. 
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1 3 1, ‘Thus has beeri propounded the fy-^ 
‘ ftera of duties, religious and civil, ordained 
‘ for all clafles: I next will declare the pure law 
* of expiation for fm.’ 
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1. * Him, who intends to marry for the 
® fake of having iffue; him. Who wifties to 

* make a facrifice ; him, who travels ; him, who 
' has given all his wealth at a facred rite ; him, 

* who defires to maintain his preceptor, his 
‘ father, or his mother ; him, who needs a 
‘ maintenance for hiinfelf, when he firft reads the 

* Vidas ^ and him, who is afflided with illnefs ; 

2. ‘ Thefe nine Brahmens let mankind con- 
‘ fider as virtuous mendicants, called fndtacas^ 
‘ and, to relieve their wants, let gifts of cattle or 
^ gold be prefented to them in proportion to 

* their learning : 

3* ‘ To thefe moft excellent Brdlmens muft 
‘ rice alfo be given with holy prefents at obla- 
*. tions to fire arid ^within the confecrated circle j 
‘ but the drefled rice, which others are to re- 

* ceive, muft be delivered on the outfide of the 

* facred hearth : gold and the like may be given 
^ any nv here. 

4. ‘ On fuch Brahmens, as well kn(J|v- the 
VOL. Vi. G 
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* VMa, let the king beftow, as it becomes him, 

‘ jewels of all forts, and the folemn reward for 

‘ officiating at the facrifice. ^ _ 

5. * He, who has a wife, and, having beg- 
‘ ged money to defray his nuptial expnces^ mar- 
- ries another woman, fhall have no advantage 
« but fenfual enjoyment: the offspring belongs 

<^10 the beftower of the gift. 

6. ‘ Let every man, according to his ability, 

‘ give wealth to Brahmens detached from ^the 
‘world and learned in fcripture : fuch a giver 
‘ fhall attain heaven after this life. 

7. ‘ He alone is worthy to drink the juice of 
‘the moonplant, who keeps a provifion of 
‘ grain fufficient to fupply thofe, whom the law 
t /.nrvimcinHQ EiTTfi to nourifli, foi tlic tcim of 
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10. * Ef eft what he does for the lake of his 
‘ future fpiritual body, to the injury bf thofe, 
‘ whom he is bound to maintain, fhall biing 

* him ultimate mifery both in this life and in 

* the next. 

I I. ‘ ShoulDi a facrifice, performed by any 
‘ twiceborn facrificer, and by a Brdhmm efpe- 
‘ cially, be iraperfedt from the want of fome in- 

* gredientj, during the reign of a prince, who 

* knows the law, 

12. ‘ Let him take that article, for the com- 

* pletion of the facrifice, from the houfe of any 
‘ B'aifya, who poflefles confiderable herds, but 

* neither facrifices, nor drinks the juice of the 
‘ moonplant : 

13. ‘ If fuch a Vatfya be not near, he may 
‘take two or three fuch neceflary articles at 
*• pleafure from the houfe of a Sudra-^ fince a 

* Siidra has no bufinefs with folemn rites. 

14. ‘ Even from the houfe of a Brahmen or 
‘ a Cfiatriya^ who polTefles a hundred cows, 
‘ but has no confecrated fire, or a thoufand 
‘ cows, but performs, no facrifice with the moon- 
^ plant, let a priefi; without fcruple take the 
‘ articles wanted. 

15. ‘ From Brahmen, vfho continu- 

‘ ally receives prefents but never gives, let hint 
‘ take fuch ingredients of the facrifice, if not 
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‘ bellowed on reqiieji: fo {ball his fame be fpread 
‘ abroad, and Ms habits of virtue increafe. 

1 6 ‘ Thus, likewife, may a Brahmen, who 

* has not eaten at the time of fix meals, or has 
‘ failed three whole days, take at the time of the 
‘ feventh meal, ar on the fourth morning, hom 

• the man, who behaves bafely not offering 
‘ him food, enough to fupply him till the mor- 

‘ row: ^ 

17. ‘ He may take it from the floor, where 

‘ the grain is trodden out of the hulk, or from 

‘the field, or from the houfe, or from any 

^ place whatever ; but, if the owner alk why he 

‘ takes it, the caufe of the taking muft be de- 

‘ clared. n - 

18.. ‘ The wealth of a virtuous Brahmen 

s muft at no time be felzed by a CJhatriya ; 

* but, having no other means to complete a fieri- 

* fee, he may take the goods of any man, who 
‘ ads wickedly, and of any, who performs not 

* his religious duties : 

19. ‘ He, who takes property from the bad 

* for the purpofe before-mentioned, and beftows it 
‘ on the good, transforms himfelf into a boat, 
‘ and carries both the good and the bad over afea 
‘ of calamities. 

ao, ‘ Wealth, pofTefled by men for the per- 
‘ formance of facrifices, the wife call the pro- 
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*jperty of the gods ; but the wealth of men, 

* who perform no facrifiee, they confider as the 
‘ property of demons. 

21. ' Let no pious king fine the man, ’wha 

' takes by fiealth or by force what he wants to 
y make a facrifce perfeB it is the king’s 

‘ foliy, that caufes the hunger or wants of a 

* Brahmen: 

22. ‘ Having reckoned up the perfons, whom 
‘ the Brahmen is obliged to fupport, having af- 
‘ certained his divine knowledge and moral 
‘ condudt, let the king allow him a fuitablc 

* maintenance from his own houfeholdi 

23. ‘ And, having appointed him a mainte- 

* nance, let the king protedt him on all fid es; 
‘ for he gains from t\i& Brahmen^ whom he pro- 
‘ tedls, a fixth part of reward for his virtue^ 

24. ‘ Let no Brahmen ever beg a gift frorri 
‘ 2l Sudr a 'y for, if he perform a facrifice after 

* fuch begging, he fhall, in the next life, b© 
‘ born a Chanddla, 

25. ‘ The Brahmen^ who begs any articles 
‘ for a facrifice, and difpofes not of them all for 
‘ that purpofe, lhall become a kite or a crow 
‘ for a hundred years, 

26. * Any evilhearted wretch, who, through 
‘ covetoufnefs, fliall feize the property of the 
‘ gods or of Brahmens, lhall feed in another 

world on the orts of vultures, 
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27. * The facrifice Faijwdnarl mn^ he con® 

* flantly performed on the firft day of the new 
‘ year, or on the new moon of Chaitra, as an 
< expiation for having omitted through mere for- 

* getfulnefs the appointed facrifices of cattle and 
‘ the rites of the moonplaijt; 

28. ‘ But a twiceborn man, who, without 

* neceffity, does an ad allowed only in a cafe 

* of neceffity, reaps no fruit from it hereafter; 

* thus has it been decided. 

29. ‘ By the Vifwidevas^ by the Sddhyas^ and 

* by eminent Rtfiis of the facerdotal clafs, the 

* fubftitnte was adopted for the principal ad, 

* when they were apprehenfive of dying in 

* times of eminent peril ; 

30. * But no reward is prepared in a future 

* ftate for that illminded man, w'ho, when able 

* to perform the principal facrifice, has recourle 

* to the fubftitute, 

31. ‘ A Priest, who well knows the law, 

* needs not complain to the king of any grievous 
‘.injury f fince, even by his own power, he may 

* chaflife thofe, who injure him : 

32. ‘ His own power, which depends on him* 
If alone, is mightier than the royal power, 

‘ 'whtch depetids on other men: by his own might, 

* therefore, may a Brahmen coorct his foes, 

33. ‘ He may ufe, without hefitation, thepow- 
‘ ertul charms Tevealed to At’harvan, and 
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‘ by him to Angirasj for fpeech is the weapon 
‘ of a Brahmen: with that he may deftroy his 
* opprefTors. 

^54. > A foldier may avert danger from him- 
‘ felf by the ftrength of his arm ; a merchant 
‘ and a mechanick, by their property; but the 
‘ chief of the twiceborn, by holy texts and ob- 

» lations to fire. _ ^ , 

25 - ‘ prieft, who performs his duties, who 

* juftly correfts his children and pupils, who ad- 
‘ vifes expiations for fin, and who loves all ani- 

* mated creatures, is truly called a Brdhmen : to 
‘ him let no man fay any thing unpropitious, 

* nor ufe any offenfive language. 

36. ‘ Let not a girl, nor a young woman 
‘ jnarried or unmarried, nor a man with^ little 
‘ learning, nor a dunce, perform an oblation to 
< fire j nor a man difeafed, nor one uninvefted 
‘ wth the Jacrljicial firing 3 

37 . ‘ Since any of thofe perfons, who make 
« fuch an oblation, fhall fall into a region of 
i torture, together with him, who fuffers his 
‘ hearth to be ufed: he alone, who perfedly 
* knows the facred ordinances, and has 1 ead all 
‘ the Vedas, muft officiate at an oblation to holy 


38. ‘ A Brdhmen with abundant wealth, wno 
‘ prefents not the prieft, that hallows his fire, 
« with a horfe confecrated to Praja'?ati, 
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^ becomes equal to one who has no fire hal*« 

* lowed. 

39* * Let him, who believes the fcripture, 
3nd keeps his organs in fubjedlion, perform 

* all other pious adls; but never in this world 
‘ let him offer a facrifice with trifling gifts to 

* the officiating prieft : 

40. ‘ The organs of fen fe and aiflion, repu.^ 
f tation z)z //mV a heavenlv manfion in the 
■ fiext^ life itfelf, a great name after deaths chll- 

dren, and cattle, are all delfroyed by a facri'# 
flee offeied with trifling prefents ; let no man, 

‘ therefore, facrifice without liberal gifts. 

41. * The prieft, who keeps a facred hearth, 

* but voluntarily negledls the morning and even- 
^ ing oblations to his fires, mufl: perform, in the 
‘ Ttianner to bedeferibed, the penance chdndrdyana 
^ for one month ; fince that 7iegleSi is equally 
‘ finful with the flaughter of a fou. 

42. ‘ They, who receive property from a 
‘ Sudra for the performance of rites to confer 

crated fire, are contemned as minifters of the 

bale, by all fuch as pronounce texts of the 
Feda: 

43. ‘ Of thofe ignorant priefts, who ferve 

* the holy fire for the wealth of a Sudra, 

^ giver fliaU always tread on the foreheads, and 
thus pafs over miferies in the gloom of death. 
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* fcribed, or does an a£t forbidden, or is guilty 
■* of excefs even in legal gratifications of the 

fenfes, muft perform an expiatory penance- 

45. ‘ Some of the learned confider an expra- 

* tion as confined to involuntary fin; but others, 

* from the evidence of the hold it efFec- 

* tual even in the cafe of a voluntary offence: 

46. * A fin, involuntarily committed, is re- 
‘ moved by repeating certain texts of the fcrip- 
^turei but a fin committed intentionally, 

* through ftrange infatuation, by harfh penances 

* of different forts. 

4y. ‘ If a twiceborn man, by the will of 

* God in this world, or from his natural birth, 
^ have any corporeal mark of an expiable fin 
' committed in this or a former ftate, he muft 

* hold no intercourfe with the virtuous, while 
f his penance remains unperformed. 

48. ‘ Some evilminded perfons, for fins com- 
^ mittcd in this life, and fbme for bad adtions 

* in a preceding ftate, fuffer a morbid change 

* in their bodies: 

49. ‘ A ftealer of gold from a Brahmen has 
^ whitlows on his nails j a drinker of fpirits, 

* black teeth; the flayer of a Brahmen, a ma- 

^ rafmusi the violator of his bed, a de- 

* formity in the generative organs ; 


50. ‘ A malignant informer, fetid ulcers in 
* his nofirils; a falfe detrador, fiinking breath j 




so 
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* a flealer of grain, the defed of fome limb ; a 

* mixer of bad 'wares with goody redundant 

* member j 

51. ‘A dealer of drelTed grain, dyfpepfia ; 

* a dealer of holy words, or an unauthorized 

* reader of the fcriptures, dumbnels; a dealer 
‘ of clothes, leprofyj a horfeftealer, lamenefs; 

52. * The dealer of a lamp, total blindnefs ; 

* the mifchievous extinguiflier of it, blindnels 
‘in one eye; a delighter in hurting fentienf 
‘ creatures, perpetual illnefs; an adulterer, 

* windy dwelling in his limbs : 

53. ‘ Thus, according to the diverdty of ac- 
^ tions, are born mendefpifed by the good, dupid, 

‘ dumb, blind, deaf, and deformed. 

54. ‘ Penance, therefore, mud invariably be 
‘ performed for the fake of expiation ; fmce 

* they, who have not expiated their fins, will 
‘ again fpring to birth with difgraceful marks. 

55. ‘ Killing a Brahmen, drinking for- 
‘ bidden liquor, dealing gold from a pried, 

‘ adultery with the wife of a father, natural or 

* fpiritual, and affociating withfuch as commit 

* thofe offences, wife legiflators mud declare to 
‘ be crimes in the highed degree, in refpeSi of 
^ thofe after mentioned, but lefs than inceji in a 

direSi line, and fame others. 

56. ‘ False boading of a high tribe, malig- 

* nant information, before the king, of a crimi- 
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‘ nal who mujl fuffer deaths and falfely accuiing^i 

* fpiritual preceptor, are crimes in the fecond 

* gree, and nearly equal to killing a brahmen. 

57. ' Forgetting the texts of fcripture, Chossr- 

* ing contempt of the Veda, giving falfe evi- 

* dence without a had motive^ killing a friend 

* without malice, eating things prohibited, or, 
^ from their manijeji impurity, unfit to be tailed, 
‘ are fix crimes nearly equal to drinking fpirit€; 
‘ but perjury and homicide require in atrocious cafes 

* the harfejl expiation. 

58. ‘ To appropriate a thing depofited or 

* lent for a time, a human creature, a horfe, 

* precious metals, a field, a diamond, or any 
‘ other gem, is nearly equal to ftealing the gold 

* of Ol Brahmen. 

59. * Carnal commerce with fillers by the 
‘ fame mother, with little girls, with women 
‘ of the lowefl mixed clafs, or with the wives 
‘ of a friend or of a fon, the wife muft confider 
‘ as nearly equal to a violation of the paternal 
‘ bed. 

60. ‘Slaying a bull or cow, facrificing 
‘ what ought not to be facrificed, adultery, fell- 

* ing onefelf, deferring a preceptor, a mother, 
‘ a father, or a fon, omitting to read the fcrip- 
‘ ture, and negledl of the fires prefcribed by the 
‘ Dhermafaftra 


161. * The marriage of a younger brother be- 
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‘fore the elder, and that elder’s omiffion to 
‘ marry before the younger, giving a daughter 

* to either of them, and officiating at their 

* nuptial facrifice, ‘ 

62. ‘ Defiling a damfel, ufury, want of per- 

* fedl chaftity in a fludent, felling a holy pool 
‘ or garden, a wife, or a child, 

65. * Omitting the facred inveftiture, aban- 
‘ doning a kinfman, teaching the Fida for hire, 

* learning it from a hired teacher, felling com- 

* modities, that ought not to be fold, 

64* ‘ Working in mines of any fort, engaging 

* in dykes, bridges, or other great mechanical 

* works, fpoiling medicinal plants repeatedly, 

‘ fubfifting by the harlotry of a wife, offering 

* facrifices and preparing charms to deftroy the 

* innocent, 

65. ‘ Cutting down green trees for firewood, 
‘performing holy rites with a felfiffi view 

* merely, and eating prohibited food once with~ 
out a previous defgn, 

66. ‘ Negledling to keep up the confecrated 
‘fire, ftealing any valuable thing bejides gold, 

‘ nonpayment of the three debts, application to 

* the books of a falle religion, and exceffive at- 
‘ tention to mufick or dancing', 

67. ‘ Stealing grain, bafe metals, or cattle, 

* familiarity by the tmceborn with women, who 
‘ have drunk inebriating liquor, killing without 
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^ malice, a '^ova.zxxi. a ^udra, a Vatfya, or z Cjbd'^ 

* triya, and denying a future ftate of rewards 
‘ and puniOiments, are all crimes in the third 
‘degree, but higher or lower according to circum^ 

* Jlances. 

68. ‘ Giving pain to a fraelling at 

‘ any fpirituous liquor or any thing extremely 

* fetid and unfit to be fmelt, cheating, and un- 
‘ natural practices with a male, are confidered 
‘ as caufing a lofs of clafs. 

69. ‘ To'kill an afs, a hoffe, a camel, a deer, 
‘ an elephant, a goat, a fheep, a fiflh, a fnake, or 

* a buffalo, is declared an offence, which de- 
‘ grades the killer to a mixed tribe. 

■70. * Accepting prefents from delpicable 
‘ men, illegal traffick, attendance on a Sddra 

* mafter, and fpeaking falfehood, muil be con- 
‘ fidered as canfes of exclufion from focial re- 
‘ parts. 

71. ‘ Killing an infefl, rtnall or large, a 
‘ worm, or a bird, eating what has been brought 
‘ in the fame bajket with fpirituous liquor, fteal- 
‘ ing fruit, wood, or flowers, and great pertur- 
‘ bation of mind on trifling occafions, are of- 

* fences w'^hich caufe defilement. 

72. ‘ You fiiall now be completely inftrudl 

* ed in thole penances, by which all the. fins 

* jurt mentioned are expiable. 

73. ‘ If a Brahmen have kilieti a njian of the 
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* facerdotal dais, ‘without tnuhce pfepenfe, tfii 
*Jlayer being far fuperior to thejlainin good qua^ 
‘ litiesy he mull himfelf make a hut in a forelk 

* and dwell in it twelve whole years, fubfiffing 

* on alms for the purification of his foul, placing 
‘ near him, as a token of his crime, the Jkull of 
^ the fain, if he can procure it, or, if not, atiy hu- 
^ man Jkull, Tihe time of penance for the three 
‘ lower claffes muf be twenty four, thirty fix, and 
‘'forty eight, years, 

74. * Or, if the fay er he of the military clafs, 

* he may voluntarily expofe himfelf as a mark 

* to archers, who know his intention , or, ac-~ 

‘ cording to circumfiances, may call: himfelf head- 

* long thrice, or even till he die, into blazina- 
*fire. 

75. ‘ Or, if he be a king, and few a prief 
‘ without malice or kmidedge of his clafs, he may 
‘ perform, with prefents of great wealth, one of 
‘ the following facrifices ; an Afwamidha, or a 
‘ Swerjity or a Gbfava, or an Ahhijit, or a Vf. 

‘ •^aft, or z Trivrit, or zi\ Agnifitut, 

76. ‘ Or, to expiate the guilt of killing a 
‘ pneft without knowing him and ‘without defgn, 

“ the killer may walk on a pilgrimage a hundred 
‘ydjanas, repeating any one of the Vidas, tmn<r 
‘ barely enough to fuftain life, and keeping hk 
‘ organs in perfed fubjeaion j 

77. ' Or, that cq/h the foyer be unlearned 
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* blit r/c/;, he may give all his property to feme 
Brahmen XtZiiwtdi in the Veda, QX a fufiiciency 

* of wealth for his lifcj or a houfe and furniture 
^ to hold while he lives: 

78. ‘ Or, eating only fuch wild grains as are 
‘ offered to the gods, he may walk to the head 

* of the river Sarafwaii againft the courfe of 

* the ftream; or, fubfifting on very little food, 

‘ he may thrice repeat the whole colledlion of 
‘ Vedas, or th.& Bach, Yajujh, and Sdman. 

79. ‘ Or, his hair being fhorn, he may dwell 
‘ near a town, or on paftureground for cows, 

‘ or in fome holy place, or at the root of a fa- 
‘ cred tree, taking pleafure in doing good to 
‘ cows and to Brdhnens\ 

80. ‘ There, for the prefervation of a cow 

* or a Brahmen, \et him inftantly abandon life ; 

‘ fince the preferver of a cow or a Brahmen 
‘ atones for the crime of killing a prieft : 

81. * Or, by attempting at leafb three times 

‘ forcibly to recover robbers xht property 

‘ of a Brahmen, or by recovering it in one of 
‘ his attacks, or even by lofing his life in the 
‘ attempt, he atones for his crime. 

82. ‘ Thus, continually firm in religious 
‘ aufterity, chafte as a ifudent in the firft order, 
‘ with his mind intent on virtue, he may ex- 
‘ piate the guilt of undefgnedly killing a Brdh- 

* after the twelfth year has expired. 
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83. * Or, if a virtuous ^rkhmtn unintentidn* 

* ally kill another, viho had no good quality, he 

* may atone for his guilt by proclaiming it in 
‘ an affembly of priefts and military men, at 
‘ the facrifice of a horfe, and by bathing with 

* other Brahmens at the ciofe of the facrifice : 

84. ‘ Brahmens zve dtclzxcdi to be the balls, 

* and CJhatriyas the fummit, of the legal lyftem : 

* he, therefore, expiates his offence by fully 

* proclaiming it in fuch an affembly. 

85. ‘ From his high birth alone, a Brahmen 

* is an objed: of veneration even to deities : his 
‘ declarations to mankind are decifive evidence; 

* and the Veda itfelf confers on him that cha- 
‘ rader. 

86. ‘ Three at leaff, who are learned in the 
‘ Veda, fhould be affembled to declare the proper 

* expiation for the fin of a prieji, hut, for the 

* three other clajes, the number muji be doubled, 
*■ tripled, and quadrupled: what they declare 

* fhali be an atonement for finiiers 1 fince the 
‘ words of the learned give purity. 

87. ‘ Thus a Brahmen, who has performed 
‘ one of the preceding expiations, according to 

* the circumfances of the homicide and the cha^ 

' rasters of the perfons killed and killing, with hiS: 

‘ whole mind 'fixed on God, purifies his foul, 

‘ and removes the guilt of flaying a man of his 

* owm clafs ; 
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88. * He muft perform the fame penance 
® for killing an embryo, the fex of which was 
‘ unknown, but whofe parents were facer dotal^ 
‘ or a military or a commercial man employed 
‘ in a facrifice, or a Brabmem vsoxrmx, who has 
‘ bathed after temporary uncleannefs ;. 

89. ^ AnA the fame for giving falle evidence 

* m a cmfe concerning la?id or gold or precious 

* commodities, and for accufing his preceptor un- 
‘ juftly, and for appropriating a depolit, and 

* for killing the wife of a prieft, keeps a 

* confecratedfre, or for flaying a friend. 

90. ‘ Such is the atonement ordained for 

* killing a prieft without malice’, but for killing 

* z Brdhm.en with malice prepenfe, this is no 

* expiziion’. the term of twelve years miiji he 

* doubled, or, if the cafe was atrocious, the mur- 

* derer muf aBually die in flames or in battle. 

91. ‘ Any twiceborn man, who has inten-- 
*■ tionally Arovik. fpirit of rice, through perverle 

* delufion of mind, may drink more fpirit in 
‘ flame, and atone , for his offence by feverely 

* burning his body; 

92. * Or he may drink boiling hot, until he 

* die, the urine of a cow, or pure water, or 
‘ milk, or clarified butter, or juice exprelTed 
‘ from cowdimg : 

93. ‘ Or, if he fafled it unknowingly, he may 

* expiate the fin of drinking fpirituous liquor, 
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* by eating only fbme broken rice or grains of 

* tila, from which oil has been extra6led, once 

* every night for a whole year, wrapped in 

* coarle veftnre of hairs from a cow s tail, or 

* fitting unclothed in his houfe^ wearing his locks 

* and beard uncut, and putting out the flag of 

* a tavern-keeper. 

94. * Since the fpirk of riCt is dijlilkd from 

* the Mala, or filthy refufe, of the grain, and 

* flnce Mala is alfo a name for fin, let no Brdb- 

* men^ Cjhatriya, or Vafya drink that fpirit. 

95. * Inebriating liquor may be confidered 

* as of \hvte principal forts; that extradfed from 
‘dregs of fugar, that extradled from bruifed 
‘ rice, and that extrafted from the flowers of 
‘ the Madhhca: as one, fo are all ; they fhall 
‘ not be tailed by the chief of the twiceborn. 

96. ‘ Thole liquors, and eight other forts, 

‘ with the flelh of animals, and Afava, the 

* moll pernicious beverage, prepared with nar~ 

* cotick drugSy are fwallowed at the juncates of 

* YacJhaSy BacfhafaSy and Pi/dchas: they lhall 

* not, therefore, be tailed by a Brahmen, who 
‘ feeds on clarified butter offered to gods. 

97. * K Brahmen, ftupefied by drunkennels, 
‘ might fall on fomething very impure, or might 
‘even, when intoxicated, pronounce a fecret 

* pbrafe of the or might do foqie other 

‘ ad, which ought not to be done. 
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9S. * When the divine fpirit, or the light of 
*■ holy knowledge, which has been infufed into 
‘ his body, has once been fprinkled with any* 

* intoxicating liquor, even his prieftly charac- 
‘ ter leaves him, and he finks to the low deg-ree 

* or a Smra. 

99. ‘ Thus have been promulgated the va- 
‘ rious modes of expiation for drinking fpiritS: 

* I will next propound the atonement for fteal- 

* ing the gold of a prieft to the amount of a fu- 

* verna. 

100. * He, who has purloined the gold of a 
Brahmen, muft haften to the king, and pro- 

* claim his offence; adding, “ Infiidt on me 
“ the punifhment due to my crime.” 

1 01. ‘ Then fhall the king himfelf, taking 

* from him an iron mace, which the criminal muft 

*' bear on his fhotilder, him with it once ; 

* and by that ftroke, whether he die or he only 

* left as dead, the thief is releafed from fin : a 

* Brahmen by rigid penance alone can expiate 
‘ that offence', another twiceborn man may alfo 

* perform fuch a penance at his eledlion* 

102. * The twiceborn man, who defires to 

* remove by auftere devotion the taint caufed 
‘ by flrealing gold, muft perform in a foreft, eo-* 

* yered with a mantle of rough bark, the pe- 
‘ nance before ordained for him, who without 

* malice prepenfe has z Brahmen, 
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108. ‘ By the preceding penances may fin- 
ners of the two higher degrees atone for their 
guilt; and the lefs offenders may expiate theirs 
by the following aufterities. 

109. ‘ He, who has committed the fmaller 
offence of killing a cow nvithout malice, mxs.^k 
drink for the firfl month barleycorns boiled 
fuft in water; his head mufl: be fliaved en- 
tirely; and, covered with the hide ^ thejlain 
cow, he mult fix his abode on her |ate pafture 
o-round: 

O 

1 10. ‘ He may eat a moderate quantity of 
wild grains, but without any factitious fait, 
for the next two months at the time of each 
fourth repaid, on the evening of every fecond 
day -, regularly bathing in the urine of cows, 
and keeping his members under controiil: ■ 

111. ‘ All day he muft wait on the herd, 
and ftand quaffing the duft railed by their 
hoofs; at night, having fervilely attended and 

■ftroked and faluted them, he mull: furround 
them with a fence, and fit near to guard 
them: • , 

1 1 2. ‘ Pure and free from paffion, he muft 

ftand, while they ftand; follow them, when 
they move together ; and lie down by them, 
when they lie down: ; ' 

113. ‘Should a cow be fick or terrified 1 ^ 
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tigers or thieves, or fall, or ftick in mud, he 
muft relieve her by all poffible means : 

1 1 4. * In heat, in rain, or in cold, or while 

■ the blaft furiouflj rages, let him not feek his 
’ ownfhelter, without firft flieltering the cows 

■ to the utmoft of his power. 

1 1 5. * Neither in his own houfe, or field, or 
floor for treading out grain, nor in thofe of 
any other perfon, let him fay a word of a 
cow, who eats corn or grafsy or of a calf, who 
drinks milk: 

1 1 6. ‘ By waiting on a herd, according to 
thefe rules, for three months, the flayer of a 
cow atones for his guilt; 

1 1 7. But, his penance being performed, 
he muft give ten cows and a bull, or, his 
flock not being fo large, mull deliver all he 
pofTefTes, to fiich as bell know the Veda. 

1 1 8 . * The preceding penances, or that called 
chdndrdyan^'mvA be performed for the abfo~ 
lution of a^ll twiceborn men, who have com- 
mitted.fifis of the lower or third degree ; ex- 
cept thofe, who have incurred the guilt of an 

■ avacirnai 

119* * But he, who has h&coxDtjivacirnit mufl 

■ facrifice a black or a oneeyed afs. By way of a 
meatoflering to Njeriti, patronejs of the fouth- 

' wejlf by night ii^a-place where four ways meet; 
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1 20. * Let Mm daily offer to her in fire the 

* fat of that afs, and, at the clofe of the ceremony y 

* let him offer clarified butter, with the holy 
‘ text (Sm and fo forth, to Pavana, to Indea, 

* to Vrihaspati, and to Agni, regents of 
*‘ ‘wind^ clouds, a planet, andjire^ 

121. ‘ A voluntary natiir ally or 

“ otherwife, of that which may produce a man 
‘ by a twiceborn youth during the time of his 
‘ ftudentfhip or before marriage, has been pro- 

* nounced avacirna, or a violation of the rule 

* prefcribed the firji order, by fages, who 
‘ knew the whole fyftem of duty, and uttered 
‘ the words of the Veda^ 

122. ‘To the iovx deities of purification, 
‘ Ma'ruta, Indra, Vrihaspati, Agni, 
‘ goes all the divine light, which the Veda had 

* imparted, from the ftudent, who commits the 
‘ foulffin 

123. ‘ But, this crime having aflually been 

* committed, he muft go begging to feven 
‘ houfes, clothed only with the hide of the fa-- 
‘ crficed afs, and openly proclaiming his aiSt: 

124. ‘ Eating a fingle meal begged from 

* them, at the regular time of the that is, 

* in the morning or evening, ecsoA bathing each 
‘ day at the three favanas, he ftiall be abfolved 
‘ from his guilt at the end of one 
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I2j^. * He, who has voluntarily coniinitted 
® any fin, which caufes a lofs of clafs, muft per- 
‘ form the tormenting penance, thence called 
*fdntapanai or the prdjdpafya^ if he offended 
‘ involuntarily. 

126. ‘ For fins, which degrade to a mixed 
‘ clafs, or exclude from fociety, the finner muff 

* have recourfe to the lunar expiation chandrdy- 

* ana fox one month: to atone for afts, which 
‘ occafion defilement, he muff fwallow nothing 

for three days but hot barleygruel. 

127. ‘ For killing intentionally a virtuous 
*■ man of the military clafs, the penance mull be 
‘ a fourth part of that ordained for killing a 
♦prieft; for killing a Vaifya, oxdj zxx eighth; 

‘ for killing a Siidra^ who had been conftant in 
^ dijcharging his duties, a fixteenth part: 

128. ‘ Buf, if a Hrahnitn kill a CJloatriya 
^ without malice, he muft, after a full perform- 
‘ ance of his religious rites, give the priefts one 

^ bull together with a thoufand cows ; 

129. ‘ Or he may perform for three years 
the penance for flaying a ^^ahmen^ mortify- 

' ing his organs of fenfation and ailion, letting 
‘ his hair grow long, and living remote from 
the town, with the root pf a tree for his man- 
^ fion. ' ' ■ ■■ 

^30, * If he kill ’Without malice a Vaijya.^ wh@ 
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* liad a good moral chara( 3 ;er, he may perform 
‘ the fame periance for one year, or give the' 

* priefts a hundred cows and a bull : ■ 

131. ‘ For fix months muft he perform this 
‘ wh ole penance, if without intentionhe kill a S 

‘ dm ; or he may give ten white cowS and a 
‘ bull to the priefts. 

132. ‘ If he kill by deftg?z 2. or zn \ch- 

* neumon, the bird or a frog, a dog, a 

‘lizard, an owl, or a crow, he muft perform 
‘ the ordmary penance required for the death of 
‘ a. Siidra^ thatis, the chan drdyana: 

1 73. ‘ Qx^ if he kill one of thm undfmidlyi 
‘ he may drink nothing but milk for three days 

* and nights^ or each night walk ayo'gan, or , 

‘ thrice bathe in a river, or filently repeat the j 

‘text on the divinity of water; £r, ' 

dfabled by . real infirmity from performing the \ 

JirJl mentioned penances^ he may have recourfe to \ 

, ‘ the next in order. . I 

134. ‘ A Brahmen, h he kill a fnake, muft ! 

‘ give to fame prieji a hoe, or ironheaded fiick ; if '‘ 

‘ an eunuch, a load of riceftraw, and a mafia of | 

* lead; ' 

1^5. ‘If a boar, a pot of clarified butter; if ., | 

‘ the bird tittiri, a drotia of tila feeds: if a par- 
‘ rot, a fteer two years old; if the waterbird 
‘ craimcha, a fteer aged three years : 


1-36. ‘ If he kill cr a phenicopteros, a 
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^- htron, or eorinorant, a bittern, a peacock, an 
‘ ape, a hawk, or a kite, he mufl: give a cow to 
‘ {amt Brahmen : 

he kill a horfe, he mnft give a 

* mantle; if an elephant, five black bulls} if a 
‘ goat or a Iheep, one bull } if an afs, a calf one 

* year old: 

138. ‘ If he kill a carnivorous wild beaft, he 
‘ muft give a cow with abundance of milk} if a 

wild beaft not carnivorous, a fine heifer; and 

* a raSlica of gold, if he flay a camel; 

139. ‘ If he kill a woman of any clafs caught 
‘in adultery, he muft give as an expiation, in 
‘the diredl order of the four claftes, a leathern 
‘ pouch, a bow, a goat, and a flieep. 

V 140. ‘ Should, a Brahmen he unable to expi- 
‘ ate by gifts the fin of killing a fnake and the 
‘ reft, he muft atone for his guilt by perform- 
*ing, on each occafion, the 'penance prdjdpatya. 

141. ‘ For the flaughter of a thoufand fmall 
‘ animals which have bones, or for that of 
‘ bonelefs animals enow to fill a cart, he muft 

* perform the chdndrdyana^ or common penance 

* for killing a iSwisSr/z; 

142. * But, for killing boned animals, he 

* muft alfo give feme trifle, as a '^ana of copper, 

‘ to a Brahmen : for killing thofe without bones, 

* he may be abfolved by holding his breath, at 
‘ the clofe of his penance^ while he thrice repeats 


AND 3XPIATI0N, 


lor 


gay atn with its head, the pranava, and the 

* vyahritk. 

143. ‘ For cutting once without malice txQt^ 

“^ yielding fruit, ihrubs with many crowded 

* flems, creeping or climbing plants, or fuch as 

* grow again when cut, if they were in bloffom . * 

‘ when he hurt them, he mull repeat a hundred 

‘ texts of \}a& Veda. 

144. ‘ For killing infedts of any fort bred in 
‘ rice or other grains, or thofe bred in honey or 

* other fluids, or thofe bred in fruit or flowers, g 

‘ eating clarified butter is a full expiation. 

145- ‘ If a man cut, wantonly and for no 
‘ good purpofe, fuch grafles as are cultivated, 

‘or fuch as rife in the foreft ipontaneoufly, he 

* mull wait on a cow for one day, nourilhed by 
‘ milk alone. 

146, ‘ By thefe penances may mankind atone 

* for the fin of injuring fentient creatures, whe- 
‘ ther committed by defign or through inadvert- 
‘ence: hear now what penances are ordained 
‘ for eating or drinking what ought not to be 

* tailed: 

147. ‘ Hi, who drinks undefignedly any fpi- 
‘rit hut that of rice, may be abfolved by a new 
‘ inveffciture with the facrifeial firing: even for 
‘ drinking intentionally 

‘ a penance extending to death muft not (as the 


‘ law is now fixed) be preferibed. 
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148* ‘For drinking water which^ h 
inaveflel, where fpirit of rice or . any other 
•fpirituous liquor had been kept, he muft fwal- 
‘ low nothing, for five daj^s and nights, but the 
’ fane hap^^jhpih<dAtd^ in milk : 

149. ‘If he touch any fpirituous liquor, or 
give any away, or accept any in due form, or 
•with thanks^ or drink water left by a Sudra^ 
he muft fwallow nothing, for three days and 
nights, but yz;/i2-grafs boiled in water. 

150. ^ Should a who has once taft- 

ed the holy juice of the moonplant, even fmell 
the breath of a man, who has been drinking 
/pirits, .he muft remove the taint by thrice re- 
peating the while he fuppreffes his. 

breath in water, and by eating clarified butter 
after that ceremony, 

151. ‘ If any of the three twiceborn clafles 
have tafted unknowingly human ordure or 
urine, or anything that has touched fpirituous 
liquor, they muft, after a penance, be girt 
anew with the facrificial thread; 

152. ‘ But, in fuch new inveftiture of the 
twiceborn, the partial tonfure, the zone, the 
ftaff, the petition of alms, and the ftrid rules 
of abftinence, need not be renewed. 

153. ‘ Should one of them eat the food of 
thofe perfons, with whom he ought never to 
eat, or food left by a woman qr a Sudrg, or 
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‘ any prolirDited flefli, he muft drink barleygruei 
‘ only for feven d^!^yJ■ nights. 

154. ‘ If 2 l Brahmen 6xivik. £\T&tX. liquors 
‘ turned acid, or aftringent juices from impure 
' fruits, he becomes unclean, as long as thofe 
f fluids remain undigefted. 

1 55. ' ‘ Any twiceborn man, who by accident 

‘ has tailed the dung or urine of a tame boar, 
^ an afs, a carOel, a Ihakal, an ape or a crow, 
‘ muft perform the chdndr ay ana: 

156^ ‘ If he tafte dried fleflimeat, or mufli- 
‘ rooms riling from the ground, or any thing 

* brought from a llaughter-houfe, though he 
‘ knew not whence it came, he muft perform 
‘ the fame penance. 

157. ‘ For knowingly eating the flelli of car- 

‘ nivorous beafts, of town-boars, of camels, of 
‘ gallinaceous birds, of human creatures, of 
‘ crows, or of alTes, the taptacruh'hra^ 

‘ or burning and fevere:, x?, only atonement. 

158. ^ A. B?’dhmen, gnho, before be has com- 
‘ pleted his theological lludies, eats food at 
‘monthly obfequies to one ancejtor^ mull fail 

* three days and nights, and fit in water a day: 

159. ‘ But a ftudent in theology, who at any 
‘ time uJiknowingly \ionej ox muft 
‘ perform the lo weft penance, or the. prdjdpatya^ 
‘ and proceed to finilh his ftudentfhip. 

160. ‘Having eaten what has been left by a 
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* cat, a crow*, a moufe, a dog, or an ichneumon, 

* or what has even been touched by a loufe, he 

* mufi drink, boiled in water, the plant brah- 

* mufuverchald. 

1 6 1. ‘By the man, who feeks purity of foul, 
‘no forbidden food muft be tafted: what he has 
‘ undefignedly fwallowed he muft inftantly 
‘vomit up, or muft purify himfelf with fpeed 
‘by legal expiations. 

162. ‘ Such, as have been declared, are the 
‘various penances for eating prohibited food: 

‘ hear now the law of penance for an expiation 
‘ of theft. 

163. * The chief of the twiceborn, having 
‘ voluntarily ftolen fuch property, as grain, raw 
‘ or dreffed, from the houfe of another BrS- 
‘ men, fliall be abfolved on performing the pe- 
‘ nance prdjdpatya for a whole year ; 

164. ‘ But the chdndrdy ana muft be 

‘ performed for dealing a man, woman, or 

child, for feizing a field, or a houle, or for 
‘ taking the waters of an enclofed pool or well. 

165. ‘ Having taken goods of little \^alue 
* from the houfe of another man, he muft pro- 
‘ cure abfolution by performing the penance 
^ fdntapana - having firft reftored, as the penu 
‘ tent thief always muji, the goods that he ftole. 

166. ^ For taking what may be eaten, or 
‘ what may be fipped, a carriage, a/ bed, or a 
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* feat, roots, flowers, or fruit, an atonement 

* may be made by fwallowing the five pure 

* things produced from a cow, or milkt curds^ 

‘ butter^ urine ^ dung : 

167. ‘ For flealing grafs, wood, or trees, rice 

* in the hulk, molalTes, cloth or leather, fifh, or 
‘ other animal food, a ffrift fafl: muft be kept 

* three days and three nights. 

168. ‘ For flealing gems, pearls, coral, cop- 

* per, filvcr, iron, brafs, or flone, nothing but 

* broken, rice muft be fwallowed for twelve 
' days; 

169. * And nothing but milk for three days, 

‘ if cotton, or filk, or w'ool had been ftolen, or 

* a beaft either with cloven or uncloven hoofs, 

‘ or a bird, or perfumes, or medicinal herbs, or 
‘ cordage. 

170. ‘ By thefe penances may a twiceborn 

* man atone for the guilt of theft ; but the fol- 
‘ lowing aufterities only can remove the fin of 
‘ carnally approaching thofe, who muft not be 
‘ carnally approached. 

17 1. ‘ He, who has wafted his manly 

* ftrength with lifters by the fame womb, with 

* the wives of his friend or of his fon, with girls 

* under the age of puberty, or with women of 

* the loweft clafles, muft perform the penance 

* ordained for defiling the bed of a preceptor: 

172. ‘ He, who has carnally known the 
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‘daughter of Ms paternal aunt, is ahnoji 
‘ equal to a fifter, or the daughter of his mater- 

* nal aunt, or the daughter of his maternal 
‘ uncle, w/z9 is a near kinfman, muft perform the 

* chandrdyaua^ or lunar penance % 

173. ‘ No man of fenfe would take one of 
‘ thofe three as his wife: they fhali not be taken 
‘ in marriage by reafon of their conlanguinity; 

* and he, who marries any one of them, falls 

‘ deep into Jin. ' 

‘ He, who has wafted, what might 
‘ have produced a man, with female brute ani~ 
‘ mals, with a wmman during her courfes, or in 
‘ any but the natural part, or in water, muft 
‘perform the penance j'dntapanq : for a bejiial 
‘ aB with a cow the penance muf be far more fe- 
*• vere. 

ijp. ‘ A twiceborn man, dallying lafciviouf- 
‘ ly with a male in any place or at any time^ or 
‘ with a female in a carriage drawn by bullocks, 

‘ or in water, or by day, Jhall be degraded, and 
‘ muft bathe himfelf with his apparel. 
176. ‘ Should a Brahmen carnally know a 

* woman of the Chanddla or Mlech' ha or 

‘ tafte their food, or accept a gift from them, 

‘ he lofes his own clafs, f he abled unknowingly, 

‘ or, if knowingly, finks to a \one\ with them, 

lyj. ‘ A wife, exceffively corrupt, let her 
‘ hufband confine to one apartment, and compel 
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‘ her to perform the penance ordained fo.r a 

* man, who has committed adultery : 

178. ‘ If, having been folicited by a man of 
‘ her own clafs, fhe again be defiled, her expia- 
‘ tion muft be the penance prdjapatya added to 

thQchdndrdyana, 

1 79. ‘ The guilt of a Brahmen, who has dal- 
‘ lied a whole night with a Chanddlt woman, he 
‘ may remove in three years by fubfifting on 

* alms, and incefiantly repeating the gdyatrl 
‘ with other my fterious texts. 

180. ‘ Thefe penances have been declared for 
‘ finners of four forts, thofe 'who hurt fentient 
‘ creatures, thofe who eat prohibited food, thofe 
‘ who commit theft, and thofe •who are guilty of 
‘ lafcivioufnefs: hear now the prefcribed expia- 
‘ tion for fuch, as hold any intercourfe with de- 
‘ graded offenders. 

18 1. ‘ He, who affociates, himfelf for one 
‘ year with a fallen fmner, falls like himj not 
‘ by facrificing, reading the Feda, or contradiing 

‘ affinity with \iim,f 72 ce by thofe acts be lofes his ' 

* clafs immediately, but even by ufmg the fame 
‘ carriage or feat, or by taking his food at the 

* fame board: 

182. ‘ That man, who holds an intercourfe 
‘ with any one of thofe degraded offenders, 

‘ muft perform, as an atonement for fuch inter- 
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* courfc, tli6 p6xi3,nc6 ordai.n6(i for tliat finiici' 

* himfelf. 

183. ‘ The fapindas^xA famdnodacas oi a man 

* degraded, for a crime in the firji degree^ muft 
‘ offer a libation of water to his manes, as if he 

* ivere naturally dead^ out of the town, m the 

* evening of fome inaufpicious day, as the ninth 
‘ of the moon^ his paternal kinfmen, his official- 

* ing prieft, and his fpiritual guide being prefsnt. 

184. ‘ A female Have muft kick down with 
‘her foot an old pot filled with water, 

^ had for that furpofe been placed towards the 
^ fouth^ as if it were an oblatioa for the deadj 
‘ and all the kinfmen, in the nearer, and remoter 

* degrees, muft remain impure for a day and a 
‘ night : 

185. ‘ They muft thenceforth defift from 
‘ fpeaking to him, from fitting in his company, 

‘ from delivering to him any inherited or other 
‘ property, and from every civil or ufual atten- 
‘ tion, as inviting him on thefrjt day of the year., 

‘ and the like, 

186. ‘ His right of primogeniture, if be wa^ 

‘ an elder brother, muft be withholden from 
‘ him, and whatever perquifites arife from pri- 
‘ ority of birth: a younger brother excelling 
‘ him in virtue, muft appropriate the ftiare of 
‘ the firftborn. 
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187. ‘ But, when he has performed his due 

* penance, his kinfmen and he muft throw 

* down a new veffel full of water, after having 

* bathed together in a pure pool : 

188. ‘ Then muft he caft that veflel into the 
‘ water; and, having entered his houfe, he may 

* perform, as before, all the adts incident to his 
‘ relation by blood. 

189. ‘ The fame ceremony muft be perform- 
‘ ed by the kindred even of women degraded, 
‘ for whom clothes, drefled rice, and water muft 
‘ be provided ; and they muft dwell in huts near 

* the family houfe. 

190. ‘With finners, whofe expiations are 
‘ unperformed, let not a man tranfaQ; bufmefs 
‘ of any kind; but thofe, who hare performed 
‘their expiations, let him at no time re- 

* proach : 

191. Let him not, however, live with thofe, 

‘ who have flain children, or injured their bene- 
‘ fad:ors, or killed fuppliants for protection, or 
‘ put women to death, even though fuch offend- 
‘ ers have been legally purified. 

192. ‘ Those men of the twiceborn claffes, to 
‘ whom the gdyatri has not been repeated and 
‘ explained, according to law, the affembly muft 
‘ caufe to xhr&Q prdjdpatya penances, 

^ m-i after'wards to be girt with the facrificial 
‘ftring; 

iz 
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193. ^ And the fame penance they muft pre- 

* fcribe to fuch twicebom men, as are anxious 

* to atone for fome iliegai ad:, or a negle£t of 
“ the Veda. 

194. ‘ If priefts have accepted any property 
‘ from bafe hands, they may be abfolved by re- 

* linquifhing the prefents, by repeating myfteri- 

* ous texts, and by ads of devotion : 

195. ‘ By three thoufand repetitions of the 

* gay atri with intenfe application of mind, and 

* by fubfifting on milk only for a whole month 

* in the pafture of cow>^s, a Brahme?t, who has 

* received any gift from a bad man, or a bad 

* gift from any man, may be cleared from iin, 

196. ‘When he has been mortified by abftl- 
*' nence, and has returned from the pafturage, 

* let him bend low to the other Brahmens, who 
‘ muft thus interrogate him: “ Art thou really 
“ defirous, good man, of readmiflion to an 

equality with us ?” 

197. ‘ If he anfwer in the affirmative, let 
‘ him give fome grafs to the cows, and in the 
‘ place, made pure by their having eaten on it, 
‘ let the men of his clafs give their affent to his 
‘ readmiffion. 

ig8f ‘ He, who has officiated at a facrifice 
‘ for outcafis, or burned the corpfe of a ftranger, 
‘ or performed rites to deftroy the innocent, or 
‘ made the impure facrifice, called Ahina, xmy 
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* expiate his guilt by three prdjdpatya 

* nances. 

199. ‘ A TwicEBORN man, who has rejed- 
‘ ed a fuppliant for his proteilion, or taught the 
‘ Veda on a forbidden day, may atone for his 
‘ offence by fubfifting a whole year on barley 

* alone. 

200. * He, who has been bitten by a dog, a 
‘ fhakal, or an afs, by any carnivorous animal 
‘ frequenting a town, by a man, a horfe, a 
‘ camel, or a boar, may be purified by ftop- 

* ping his breath during one repetition of the 
‘ gay at rt. 

201. ‘To eat only at the time of the fixth 
‘ meal, or on the evening oj" every third day^ for a 
‘ month, to repeat a Sanh'td of the Vedas, and 
‘ to make eight oblations to fire, accompanied 
‘ with eight holy texts, are always an expiation^ 
‘for thofe, who are excluded from fociety at 
‘ repafts. 

202. ‘ Should a %mluntarily afcend 

‘ a carriage borne by camels or di’awn by affes, or 
‘ defignedly bathe quite naked, he may be ab- 
‘ folved by one fuppreflion of breath, while he 
‘ repeats in his mind the moft holy text. 

203. ‘He, w'ho has made any excretion, 
‘ being greatly preffed, either without water 
‘ near him, or in water, may be purified by 
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bathing in his clothes out of town, add by 
touching a cow. 

204. ‘ For an omiffion of the a^s, which 
the Feda commands to be conftantly perform- 
ed, and for a violation of the duties preicribed 
to a houlekeeper, the atonement is fafting o'^e 


205. He, who fays hufh or pifh to a Brah- 

* men, or thou to a JuperioTf muft immediately 
f bathe, eat noihing for the reft of the day, and 
‘ appeafe him by clafping his feet with refped- 
‘ ful falmation. 

206. ‘ For ftriking a Brahmen even with a 
f blade of grafs, or tying him by the neck with 
‘ a cloth, or overpowering him in argument,, 
^ and adding contemptuous words, the offender 

* mull foothe him by falling pro (irate. 

207. ‘ x^n adaulter of a B?’dhfnefi, with intent 
‘ to kill, (hall remain in hell a hmid ed years- 
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* for fhedding blood, without killings both of 

* thofe penances. 

210. * To remove the hns, for which no 
‘ particular penance has been ordained, the 
‘ affemblj muft award a fit expiation, confider- 
‘ ing the ability of the finner to perform it, and 
^ nature of the ‘axi. 

21 1. ‘Those penances, by which a man 
‘ may atone for his crimes, I now will defcrjbe 

* to you; penances, which have been perform- 
‘ ed by deities, by holyfages, and by forefathers 

of the human race. 

212. ‘ When a twiceborn man performs 

* the common penance, or that of Praja'pati, 
‘ he mull: for three days eat only in the morn- 
‘ ing; for three days, only in the evening; for 
‘ three days, food unalked but prefented to hm% 

‘ and for three more days, nothing. 

213. ‘ Eating for a whole day the dung and 
‘ urine of cows mixed with curds, milk, cla- 
‘ rified butter, and water boiled with cus’a-gxz^s, 

‘ and then falling entirely for a day and a night, 

‘ is the penance called Sdntapana, either from 

* the devout man San tap an a, or from tor- 
‘ menting. 

214. ‘ A twiceborn man performing the pe- 
‘ nance, called very fevere, in refpeSi of the com- 
‘ inon, mufl: eat, as before, a finglfe mouthfijl, or 
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a bait qf nee as large as a hen’s for three 
‘ times three days; and for the laft three days, 
* mufk wholly abftain from food. 

215. *A Brahmen, performing the ardent 
penance, mufl fvvallow nothing but hot water, 

‘ hot milk, hot clarified butter, and hot fteam, 
‘ each of them for three days fucceffively, per- 
forming an ablution, and mortifying ail his 
■members. 

216. * A total fall for twelve days and nights, 

■ by a penitent with his organs controlled and 

his mind attentive, is the penance named pa- 
raca, which expiates all degrees of guilt. 

217. If he diminifh his food by one mouth- 

ful each day during the dark fortnight, eating 
ffteen mouthfuls on the day of the oppq/ition, zik\ 
increafe it in the fame proportion, during the 
bright fortnight, entirely on the day of 

the conjundiion, and perform an ablution regu- 
larly at funrife, noon, and funfet, this is the 

^handray ana, os thQ IvindiV pcnzBCQ 

218. ‘ Such is the benance called a nf-th 
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^ anchoret, he muft eat only eight mouthfuls 

* of foreft grains at noon for a whole month, tak- 

* ing care to fubdue his mind. 

220. ‘ If a Brahmen eat only four mouthfuls 
‘ at funrife, and four at fiinlet, a month, 
‘ keeping his organs controlled, he performs 

* the lunar penance of children. 

221. ‘ He, who, for a whole month, eats no 
‘ more than thrice eighty mouthfuls of wild 
‘ grains, as he happens by any means to meet 
‘ with them, keeping his organs in fubjedrion, 
‘ {hall attain the fame abode with the regent of 
' the moon : 

222. ‘ The eleven Rudras, the twelve A’di- 
‘ tyas, the eight Vafiis, the Maruts, or genii of 
‘ the winds, and the feven great Rijhis, have 
*■ performed this lunar penance as a fecurity 

* from all evil. 

223. ‘The oblation of clarified butter to fire 
‘ mull; every day be made by the penitent hhvo.-' 
‘ felf, accompanied with the mighty words 
‘ earth, Jky, heaven ; he rauft perfectly abftaiii 
‘ from injury to fentient creatures, from falfe- 
‘ hood, from wrath, and from ail crooked 
‘ ways. 

224. ‘ Or, thrice each day and thrice each 

* night for a month, the penitent may plunge 
^ into water clothed in his mantle, and at no 
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* time converfing with a womaiiy a or 

* an outeaft, 

225. * Let him be always in motion, fitting 

‘ and rifing alternately, or, if to be thns 

* re fik/Sf let him fieep low on the bare ground % 

* chafte as a fiudent of the Fe' da, the 

* facred zone and fiafF, fhowing reverence to 

* his preceptor, to the gods, and to priefts ; 

226. ‘ Perpetually muft he repeat the gdyatr), 

* and other pure texts to the beft of his know- 
‘ ledge: thus in all penances for abfolution from 

* fin, muft he vigilantly employ himfelf. 

227. ‘ By thefe expiations are twiceboru 

* men abfolved, whofe offences are publickly 
‘ known, and are mifchievous by their -example ; 

* but for fins not publick, the affembly of priefts 

* mufi: award them penances, with holy texts 

‘ and oblations to fire, 4 

228. ‘ By open confeflion, by repentance, 

* by devotion, and by reading the fcripture, a 
' finner may be releafed from his guilt ; or by 
' almfgiving, in cafe of his inability to perform 

the other aBs of religion. 

229. ‘ In proportion as a man, who has 
committed a fin, fiiall truly and voluntarily 
confels it, Ib far he is difengaged from that 
offence, like a fnake from his flough ; 

.230. ‘ And, in proportion as his heart fin- 
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eerely loathes his evil deed, fo far ihall his 

* vital fpirit be freed from the taint of it. 

231. ‘ If he commit fin, and aflually repent, 
^ that fin fliall be removed from him; but if 

* he merely fay, I will fin thus no more,” 

* he can only be releafed by an adlual abftii- 
^ nence from guilt. 

232. * Thus revolving in his mind the cer^ 
‘ tainty of retribution in a future ftate, let him 

* be conftantly good in thoughts, words, and 

* adlion, 

233. * If he defire complete remiffion of any 
‘ foul a£t which he has committed, either igno- 
^ rantly or knowingly, let him beware of com- 
? mitting it again : for the fecond fault Ms 

? nance mujt be doubled. 

234. ‘ It, having performed any expiation, 
f he feel not a perfedt latisfadlion of confcience, 
f let him repeat the fame devout adl, until his 

* confcience be perfedlly fatisfied. 

235. ‘ Ad the blifs of deities and of men is 
f declared by fages, who difcern the fenfe of 

* the Feda, to have in devotion its caufe, in de- 
f votion its continuance, in devotion its full- 
f nets. 

236. ‘ Devotion h equal to the performance of 
f all duties^ it is divine knowledge in a Brdh- 
^ men', it is defence of the people in a CJhatriya-, 
f devotion is the bulinefs of trade and agriculture 
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•■ m a.Vmfya; devotion is dutiful fervice in a 
*■ Sudra. 

237. ‘ Holy fages, with fubdued paflionss 

* feeding only on fruit, roots, and air, by devo- 
‘tion alone are enabled to fur vey the three 

* mQtUs,terreftnaI^ ethereal, peopled 

‘ with aninaal creatures, locomotive and fixed. 

238. Perfedt health, or unfailing medicines, 

* divine learning, and the various rnanliom of 
‘ deities, are acquired by devotion alone : their 

* efficient caufe is devotion, 

239. ‘ Whatever is hard to be travcrled, ^vhat- 

* ever is hard to be acquired, whatever is hard 

* to be vifited, whatever is hard to be perform- 

* ed, all this may be accomplilhed by true de- 
‘ votion; for the difficulty of devotion is the 
‘ greatefl: of all. 

240. ‘ Even finners in the bighefi: degree, 
‘and of courfethe other offenders, areabfolved 
‘ from guilt by auftere devotion weil-praaifed. 

24 1 . ‘ Smls, that animate worms, and infedls, 

* ferpents, moths, beafts, birds, and vegetables, 
attain, heaven by the power of devotion. 

242. * Whatever fin has been conceived iu 
‘ the hearts of men, uttered in their fpcech, or 
^ committed in their bodily ads, they fpeedily 
‘ burn it all away by devotion, if they preferve 
‘ devotion as their befi; wealth. 

243. ‘ Of a prieft, whom devotion has piiri- 




/rm, / 5 !.> 


i if 






VM' 


mt 

i 

i] ' 

•t 

3 


iTl 


C? jJ ' aJjJO J 

-^~--S>l2> ' ytX^ 5 3> 

. ' .V'. ^ - -^-""<3^ 

4^5 viJ>' 

'j> i >-»i >i»yp 

^ O A3«i ^ 

J ,?sx»j'> J '*'i'‘^vj<^3 

V ,r • “ '' 

-><^Ai^<3.o^ '3-> 

4' a 1 j?^ VJ'^-^^:»u4J^'5i) b 

lUl 

'^b>5 1 

>*b-?_7*3^ 




AND EXPIATION. 


125 


* fied, the divine fplrits accept the facrifices, and 
‘ grant the defires with ample increafe. 

244. ‘ Even Brahma', lord of creatures^ by 

* devotion, enadted this code of laws; and the 

‘ fages by devotion ac<^ijire|d» knowledge of the 
‘ Vedas. t , 

245. * Thus the gods themielves, obferving 
‘ in this univerfe the incomparable power of 

* devotion, have proclaimed- aloud the tran- 
‘ fcendent excellence .of pious aufterity. 

246. ‘ By reading eac^l day as much as pof- 

* fible of the Vdda, by performing the jive great 
' facraments, and by forgiving all injuries, even 
‘ fins of the highefi; degree lhall be foon ef- 
‘ faced: 

247. ‘ As fire confumes in an iuftant with his 
‘ bright flame the wood, that has been placed 
‘ on it, thus, with the flanne, of knowledge, a 
‘ Urdlmen, who underftands the confumes 

* all fin- 

248. ‘ Thus has been declared, according to 

* law, the mode of atoning for open fins : now 
‘ learn the mode of obtaining abfolution for 
‘ fecrct.offences. ■ 

249- ‘ Sixteen fuppreflions of the breath, 
‘ while the holiejl of texts fs Repeated with the 
‘ three mig.ity words, and the trilitcral iyllable, 

* continued each „day for a month, abfqlve even 
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* the flayer of a Brahmen from his hiddeii 

* faults. 

250. ‘ Even a driuker of fpirituous liquors 

* is abfolved by repeating each day the text apa 
‘ ufed by the fage Cautsa, or that beginning 

* with preti xxieAh'j Vasisht’ha, or that called 
^ mdhitra^ ot that, of which the firfl word is 
*’j'uddhavatyab. 

251. ‘ By repeating day for a month the 

* text afyavdmzya, or the hymn Sivafancalpa, 

* the dealer of gold from a pried becomes in- 
‘ ftantly pure. 

252. ‘ He, who has violated the bed of his 

’‘ preceptor, is cleared re- 

* peatingyfx^d-^« times a day \\i& text havifoyan- 
^ tiya, or that beginning with jia tamanhahy or 
‘ by revolving in his mind the Jixteezi holy verfes, 
‘called PauruJIoa, 

255. ‘ The man, who defires to expiate his 

* hidden fins, great and fmall, mull; repeat once 
‘ a day Jot a. year the text or the text 

yatcinchida. 

2^4' ‘ He, who has accepted an illegal pre- 

* fent, or eaten prohibited food, may be cleanfed 
‘ in three days by repeating the text taratfa^ 

‘ mandiya. 

255* ‘ Though he have committed many 

* feci et fins, he fhali be purified by repeating 
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s for a month the fomaraudra or the three 

* texts dryamna^ while he bathes in. a facred 

* flream. 

256. * A grievous offender muft repeat the 
® feven verfes, beginning with Indra, for half 
fa year; and he, who has defiled water with 
‘ any impurity, muft fit a whole year fubfifting 

* by alms. 

257. ‘ A twieeborn man, who fhall offer 
‘ clarified butter for a year, with texts ap- 

* propriated to eight feveral oblations, or with 
^ the text na me, fhall efface a fin even of an 

* extremely high degree. 

258. ‘ He, who had committed a crime of 
‘ the firft degree, fhall be abfolved, if he attend 

* a herd of kine for a year, mortify his organs, 

‘ and continually repeat the texts beginning 
‘ with pd'vamdfu, living folely on food given in 

* charity: 

259. ‘ Or, if he thrice repeat a Sa/zhkd of 
® the Vedas, or a large portion of them ’with all 

* the mantras and brahmanas, dwelling in a fo- 
reft with fubdued organs, and purified by three 

< pardcas, he fhall be fet free from all fins how 
‘ heinous foever. 

260. ‘ Or he flrall be releafed from all deadly 

* fins, if he faft three days, writh his members 

* mortified, and twice a day plunge into water, 

* thrice repeating the text aghamarjloana: 
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261. ‘ As the facrifice of a horfe, the kino‘ 
‘ of facrifices, removes all fins, thus the text 

* dgka^narjhana defitoys 3.11 offences. 

262. ‘ Aprieft who Ihould retain in his me- 

* mory the whole Rigveda, would be abfolved 
‘ from guilt, even if he had flain the inhabitants 

* of the three worlds, and had eaten food from 
‘ the fouleft hands. 

263. ‘ By thrice repeating the manfras and 
‘ hrahrnanas of the Rich, or thofe of the Yajufi, 
‘ or thofe of the Sdman, with the upanijlmds, he 
‘ Ihail perfedlly be cleanfed from every poffible 
‘ taint : 

264. ‘ As a clod of earth, caft into a great 
‘ lake, finks in it, thus is every finful a6l fub- 
‘ merged in the triple 

265. ‘ The divifions of the Rich, the feverai 

* branches of the Taju/h, and the manifold 
‘ ftrains of the Raman muft be confidered as 

* forming the triple Veda: he knows the Vida^ 

* who knows them coiledively. 

266. ‘ The primary triliteral lyllable, in 
‘ which the three Vedas themfelves are com- 
‘ prifed, muft be kept fecret, as another triple 
‘ Veda: he knows the Veda, who difiindfly 
‘ knows the myjiick fenfe of that word.’ 


dHAPTER THE TWELFTO 

On ’Tranfmigrathn and final Biatitude. 


1. ‘ O THOU, who art free fi-otn 

* the devout fages^ thou haft declared the whole 
‘ fvftem of duties ordained for the four claftes 

* of men i explain to us how, from the firft 
‘ principles, the ultimate retribution for their 
‘ deeds.’ 

2. Bhrigu, whofe heart was the pure effence 
of virtue, who proceeded from Menu himfelf, 
thus addreffed the great fages : ‘ Hear the in- 

* fallible rules for the fruit of deeds in this 
‘ univeffe. 

3. ‘ Action, either mental, %-efbal, or cor- 
‘ poreal, bears good or evil fruit, as itfelfis good 
‘ or evil'y and from the actions of men proceed 
^ their various tranfmigrations in the higheft, 
“ the mean, and the loweft degree : 

4. * Of that threefold adtion, connedled with 
^ bodily fundlions, difpofed in three claffes, and 

confifting of ten orders, be it known in this 

* world, that the heart is the inftigator. 

VOL, yi. K. 
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5. ‘ Deviling means to appropriate the 
wealth 'of other men, refolving on any forbid- 
den deed, and conceiving notions of atheifm 
or materialilin, are the three bad adts of the 
mind: 

6. ‘ Scurrilous language, falfehood, indifcri- 
minate backbiting, and ufelefs tattle, are the 
four bad a£ts of the tongue : 

7. ‘ Taking eiFeds not given, hurting fentient 

creatures without the fandion of law, and 
criminal intercourfe with the wife of another, 
are the three bad ads of the body; and all the 
ten have their oppojites, ’which are good in an 
equal degree^ ^ 

8. ‘ A rational creature has a reward or 
a punifhment for mental ads, in his mind ; 
for verbal ads, in his organs of fpeech; for 

‘ corporeal ads, in bis bodily frame. 

. ‘ For finful ads moftly corporeal, a man 
fliall affume after death a vegetable or mi- 
neral form; for fuch ads raoftly verbal, the 
form of a bird or a bead; for ads moftly 
mental, the lowed of human Conditions: 

o. ‘ He, whofe firm underftanding obtains 
a command over bis words, a command over 
his thoughts, and a command over his whole 
* body, may juftly be called eitridandiy ox triple 
commander y not a mere anchoret, ’who bears 
*• three vifble fiaves. . 
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11. ‘ The man, who exerts this triple felf- 
‘ command with refpedt to all animated crea- 

* tures, wholly lubduing both luft and wrath, 
' iliall by thofe means attain beatitude. 

12. > That fubftance, which gives a power 

* of motion to the body, the wile czW cfietra- 
‘ jnyay ox jivdtman, the vital fpirit; and that 

* body, which thence derives adlive fun<5iions, 
‘ they name bhutdtmmy or compofed of elements : 

13. ‘ Another internal fpirit, called mahaty 
'or the great foul, attends the birth of all crea- 
‘ tures imbodied, and thence in all mortal 
' forms is conveyed a perception either pleafiug 
' or painful. 

14 . ‘ Thofe two, the vital fpirit and reafon- 
' able foul, are clofely united with five ele- 

* ments, but connected with the fupreme fpirit, 
' or divine elTence, which pervades all beings 

* high and low: 

15 . ‘ From the fubilance of that fupreme 
' fpirit are diffufed, like fparks from fire, innu- 
‘ merable vital fpirits, which perpetually give 
‘ motion to creatures exalted and bafe. 

16. ‘By the vital fouls of thofe men, who 
‘ have committed fins in the body reduced to 
‘ ajbes, another body, compofed of nerves with 
‘ five fenfations, in order to be fufceptible of 
‘ torment, fliall certainly be affumed after 
‘ death j 
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i^. ‘ Andj being intimately united with 

* thofe minute nervous particles, according to 
■ * their diftribution, they fhall feel, in that new 

* body, the pangs inflidted in each cafe by the 
fentence of Yama. 

18. ‘ When the vital foul has gathered the 
‘fruit of fins, which arife from a love of 
‘ fenfual pleafure, but muft produce miferj, 
‘‘ and, when its taint has thus been removed, it 
.‘ approaches again thofe two raoft effulgent 
‘ effences the intelleBualfoiil and the divine fpirit: 

19. ‘ They two, clofely conjoined, examine 
.^ without remifiion the virtues and vices of that 
‘ fenfitive foul, according to its union with 

which it acquires pleafure or pain in the pre- 
‘‘ fent and future worlds. 

20. ‘ If the vital fpirit had pradlifed virtue 

* for the mod: part and vice in a fmall deo-ree 
‘ it enjoys delight in celeflial abodes, clothed 
‘ with a body formed of pure elementary par- 
‘ tides; 

V- 21. ‘ But, if it had generally been addided 
‘ to vice, and feldom attended to virtue, then 
‘ ihall it be deferred by thofe pure elements, 

* and, having a coarfer body of fenfibk nerves^ it 
‘ feels the pains to which Yama Ihall doom it : 

22. ‘ Having endured thofe torments ac- 
cording to the fentence. of Yama, and its 
‘ taint being almofi: removed, it aoain reaches 
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* thofe five pure elements in the order of their 
‘ natural diftribution. 

23. ‘ Let each man, confidering with his 

‘ inteiledlual powers thefe migrations of the 
‘ foul according to its virtue or vice, ris/o a 
^ region of blifs or pain, continually fix his heart 
‘ on virtue. , 

24. ‘ Be it known, that the three qualities 
‘ of the rational foul are a tendency to goodnefs, 

‘ to paflion, and to darknefs; and, endued with 
‘ one or more of them, it remains inceifantly 
‘ attached to all thefe created fubftances: 

25. ‘When any one'of the r'/orrr qualities 
‘predominates in a mortal frame, it renders 

the imbodied fpirit eminently diftinguiflied 
‘ for that quality. 

26. ‘ Goodnefs is declared to be true know^ 
‘ ledge; darknefs, grofs ignorance; palfion, an 
‘ emotion of defire or averfion: fuch is the 
‘ compendious defcription of thofe qualities, 
‘ which attend all fouls, 

27. ‘ When a man perceives in the reafon^ 
‘ able foul a difpofition tending to virtuous 
‘ love, unclouded with any malignant paflion, 
‘ clear as the pureft light, let him recognifeit 
‘ as the quality of goodnefs; 

28. ‘ A temper of mind, which gives un- 
‘ eafinefs and produces difafFedlion, let him 
‘ confider as the adverfe quality of paflion, 
‘ over agitating imbodied fpirits : 
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29. « That indiftinft, inconceivable, unac- 

* countable dilpofition of a niind naturally 
‘ fenfual, I and clouded ■with infatuation, let 
‘ him know to be the quality of darknefs. ’ 

30. ‘ Now will I declare at large the va^ 

* rious a£ts, in the higheft, middle, and loweft 
‘ degrees, which proceed from thofe three dit- 
‘ politions of mind. 

31. ‘ Study of fcripture, auftere devotion, 

' facred knowledge, corporeal purity, com- 

* mand over the organs, performance of duties, 

* and meditation on the divine fpirit, accom- 
‘ pany the good quality of the foul: 

32. ‘ Interefted motives for a6ls of religion or 
*■ morality^ perturbation of mind on flight oc- 
‘ cafions, commiffion of adls forbidden by law, 

* and habitual indulgence in felfifh gratifica- 

* tions, are attendant on the quality of paf- 

* fion: 

33. ‘ Covetoufnefs, indolence, avarice, de- 

* tradlion, atheifm, omiffion of prefcribed a£ts, 

* a habit of foliciting favours, and inattention 
‘ to necelTary bufinefs, belong to the dark 
‘quality. 

34. ‘ Of thofe three qualities, as they appear 

‘ in the three times, prefent and future^ 

‘ the following in orderyrijw? the lo'weft mzy be 
‘ confidered as a Utioxt but certain ct\Xj&x\m. 

35. ‘ Let the wife confider, as belonging to 
‘ the quality of darknefs, every adt which a 
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‘ man is afBaraed of having done, of doing, or 
‘ of going to do : 

36. ‘ Let them confider, as proceeding from 
‘ the quality of paffion, every aa, by which a 
‘ man feeks exaltation and celebrity in this 
‘ world, though he may not be much affliaed, 

‘ if he fail of attaining his object: 

37. ‘ To the quality of goodnefs belongs 
‘ every aft, by which he hopes to acquire di- 
* vine knowledge, which he is never afhamed 
‘ of doing and which brings placid joy to his 
‘ confcience. 

38. ‘ Of the dark quality, as defcribed, the 
‘ principal objedt is pleafurej of the paffionate, 

‘ worldly proiperity; but of the good quality, 

‘ the chief objedl is virtue: the laft mentioned 
‘ objeBs are fuperiour in dignity. 

3q. ‘ Such tranfmigrations, as the foul pro- 
‘ cures in this univerfe by each of thofe quali- 
‘ ties, I now will declare in order fuccindlly. 

40. ‘ Souls, endueid with goodnefs, attain al- 
‘ ways the Hate of deities ; thofe filled with 
* ambitious paffions, the condition of menj and 
‘ thofe immerfed in darknefs, the nature of 
‘ beads: this is the triple order of tranfmigra- 
‘ tion. 

41. ‘Each of thofe three tranfmigrations, 
‘ caufed by the feveral qualities, mufl; alfo be 
‘ confidered as threefold, the lowed, the mean, 
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‘ aod tbe higheft, according to as many di-*’ 

‘ ftindions of acfs and of knowledge. 

42. ‘ Vegetable and mineral fubftances, 

^ worms, inledls, and reptiles,, iome very mi- 
^ nute, fome rather larger, fifli, fnakes, tor^ 

‘ toifes, cattle, fliakals, are the loweft forms, to 
‘ which the dark quality leads; 

43. ‘Elephants, horfes, men of the fervile 

f clafs, and contemptible MUcBhas^ or harban- 
f ans^ lions, tigers, and boars, are the mean 
‘ hates procured by the- quality of darknefs : ■ 

44. ‘ Dancers and fingers, birds and deceit- 
‘ fui men, giants and bloodthirfty lavages, are 
‘ the higheft conditions, to which the dark 
‘ quality can afcend. 

45. ‘ ’f ballas^ or cudgclplayers, Mallas, ox 
‘ boxers and vyreftlers, Nat as, or actors, thofe 
‘ who teach the ufe of weapons, and thofe who 
.Aare addicled to gaming or drinking, are the 

* loweft forms occafioned by the paffionate 
quality: 

46. ‘ Kings, men of the fighting clafs, dor 

* meftick priefts of kings, and men ikilled in the 
‘ war of controverfy, are the middle ftates 
, ‘ caufed by the quality of paffion : 

47. ‘ Gandharms, or aerial muficians, Guhy-- 
‘ acas and Xticjhas, or fervants aqd companions 
^ of Cuve'ra, genii attending fuperiour gods, 

* as the fidydharas and others, together with 
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‘ various companies o't Ap far afes nymplis, 

* are the higheft of thofe forms, wbicli the 

* quality of paliion attains, 

48. ‘ Hermits, religious mendicants, other 
‘ brahmens, luch orders of demigods as are 
^ wafted in airy cars, genii of the Ijgns and 

* lunar manfions, and Daityas, or the otFspring 
^ of Diti, are the lowed of dates procured by 

* the quality of goodnefs; 

4p. ‘ Sacrificers, holy fages, deities of the 
‘ lower heaven, genii of the Vedas, regents of 
^ ftars not in the paths of the fun and moon, di- 

* vinities of years, P/Vrfj or progenitors of 
‘ mankind, and the demigods, named Sddhyas, 
‘are the middle forms, to which the good 
‘ quality conveys all fpirits moderately endited 
‘ ‘zc/z/z it: 

50. ‘ Brahma' with four faces, creators of 

* \no\-\As under hm, as Ma-rictu and others, the 

* genius of virtue, the divinities prefiding over 
■'* ( two principles of nature in the philofopky of 

* CapiLa) mahat, or the mighty, and avyaSla, 
ox tmpercehed, are the higheft conditions, to 

‘ which, by the good quality, fouls are exalted, 

51. ‘ This triple fyftem of tranfmigrations, 

* ill which each clafs has three orders, accord- 
‘ ing to adions of three kinds, and which com~ 
‘ prifes all animated beings, has been revealed, 
^ in its full extent : 
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52. * Thus, by indulging the fenfual appe- 

* tites, and by negle^iing the performance of 

* duties, the bafeft of men, ignorant of facred 
‘ expiations, affume the bafefl forms. 

53: * What particular bodies the vital fpirit 

‘ enters in this world, and in confequence of 
‘ what fins here committed, now hear at laro-e 
‘ and in order. 

54. ‘ Sinners in the firft degree, havinsr 
‘ paired through terrible regions of torture for 
‘ a great number of years, are condemned to 
‘ the following births at the clofe of that period 
‘ to e£ ace all remains of their Jin. 

55. ‘ The flayer of a Brahmen mufl: enter 
‘ according to the circumjiances of his crime the 
‘ body of a dog, a boar, an afs, a camel, a bull, 

‘ a goat, a Iheep, a flag, a bird, a Chanddla, or a 
‘ Puccafa. 

56. ‘ A prieft, who has drunk Ipirituous 
‘liquor, fhall migrate into the form of a 
‘ fmaller or larger worm or infed:, of a moth, 

of a fly feeding on ordure, or of lome raven- 
‘ ous animal. 

57. ‘ He, who fleals the gold of a priefl, 

‘ fliall pafs a thoufand times into the bodies of 

^ fpiders, of fnakes and cameleons, of 
‘ and other aquatick monfters, or of raiflhie vous 
* blood fucking demons. 

58. ‘ He, who violates the bed of his natural 
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« or fpiritual migrates a hundred times 

‘ into the forms of graffes, of fhrubs with 

* crowded ftems, or of creeping and twining 

* plants, of vultures and other carnivorous ani- 

* mals, of lions and other beafts with fharp teeth, 

* or of cruel brutes. 

59. ‘ They who hurt any fentient beings, 

‘ are born cats and other eaters of raw flefhj 

* they, who tafte what ought not to be tailed, 

‘ maggots or fmall flies; they, who ileal ordi- 
‘ nary things, devourers of each other : they 
‘ who embrace very low women, become reil- 
‘ leis ghoils. 

60. * He, who has held intercourfe with 
‘ degraded men, or been criminally conne£led 
*■ with the wife of another, or ilolen common 
‘ things from a prieil, fhall be changed into a 
‘ fpirit, called Brabmardcjhafa. 

6r. ‘ The wretch, who through covetouf- 
‘ nefs has ilolen rubies or other gems, pearls, or 
‘ coral, or precious things of which there are 
‘ many forts, iliall be born in the tribe of gold- 
‘ fniths, or among birds called hemacaras, or 
‘ goldmakers, 

62. ‘ If a man ileal grain in the hulk, he 
‘ ihall be born a rat; if a yellow mixed metah 
‘ a gander; if water, a or diver; if 

‘ honey, a great ilinging gnat ; if milk, a crow; 
‘ if expreffed juice, a dog; if clarified butter, an 
‘ ichneumon weafel; 
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, 6^3. ftcal fleflimeat, a vulture; if any 

‘fort of fat, the water-bird if oil, a 

* blatta, or oildrinking beetle; if fait, a cicada 
or ciicket ; if curds, the bird valdcu', 

64. ‘ If fiikea clothes, the bird Zz/r/r/; if 
woven flax, a frog; if cotton cloth, the 
‘ waterbird crauncha; if a cow, the lizard 

* ^ddbdy if molaifes, the bird vdgguda^ 

6 s. ‘ If exquifite perfumes, a muikrat; if pot- 
-herbs, a peacock; if dreffed grain in any of 
‘ Its various forms, a porcupine; if raw grain 
-a hedgehog; ^ ’ 

66 . If he lieal fire, the bird vaca; if a 
‘ houfehold utefinl, an ichneumon.fly;. if dved 

* cloth, the bird r/wcoVv? ; 

67. ‘ If a deer or an elephant, he, fhall 
‘ be born a wolf; if a horfe, a tiger; if roots or 
‘ fruit, an ape; if a woman, a bear; if water 
‘from ajar, the h\ri cMtaca; if carriages, a 
‘camel; if fmall cattle, a goat, 

68 . ‘ That man, who defignedly takes away 
the property of another, or eats any holy 

‘ cakes not firft prefented to the deity at a 
‘ lolemn rite, Ihall inevitably fmk to the eon- 
‘ dition of a brute, 

69. ‘ .Women, who have committed fimilar 

■ thefts, incur a fimilar taint, and fliali be 

■ paired with thofe male beafis in the form 
Oi their females. 

O. ‘ iFanvof the four claffes omit, without 
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‘ urgent neceffity, the performance of their 
‘ feveral duties, they lhall migrate into hnful 
‘ bodies, and become {laves to their foes. 

71. '' Should d. Brahmen omit his peculiar 
‘ duty, he fliall be changed into a demon called 
^ Vlcamiic ha ox with a month like a firebrand^ 
-f who devours what has been vomited; a Cjha~ 
‘ triya, into a demon called Catapktana, who 
‘ feeds on ordure and carrion ; 

72. ‘ A Vaifya, into an evil being called 
‘ Mmtrdcfiajyotica, who eats purulent carcaffesj 
‘ and a Sadra, who neglefls his occupations, 

‘ becomes a foul imbcdied fpirit called C/rsf/i- 
‘■ faca, who feeds on lice. 

73. ‘ As far as vital fouls, addicled to fen- 
‘ fuality, indulge themieives in forbidden plea- 
‘ fures, even to the fame degree fliall the acute- 
- iieft of their lenfes be railed z/z their future 
‘ bodies^ that they may endure analogous painsi 

74. ‘ And, in confequence of their folly, they 
Mhall be doomed as often as they repeat their 
* criminal acts, to pains more and more intenle 
‘ in defpicable forms on this earth. 

75. ‘They Ihall firft have a fenfation of 
‘ agony in Tdmifra or utter darknefs, and in 
‘ other feats of horrour; in fjipatravana^ ox 
\ the Jwordleaved foreji, and in diiferent places 
‘ of binding faft and of rending : 

, 76. ‘ Multifarious tortures await 'them: thev 
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‘ fliall be mangled by ravens and owls, ihali 
‘ fwallow cakes boiling hot; fliall walk over 

* inflamed lands ; and fliall feel the pangs of 

* being baked like the veflels of a potter : 

77- ‘ They fliall aflunae the forms of bealls 
‘ continually miferable, and fuffer alternate af- 
‘ flidrions from extremities of cold and of heat, 

‘ furrounded with terrours of various kinds : 

78. ‘ More than once fliall they lie in difFer- 
‘ ent wombs; and, after agonizing births, be 
‘ condemned to fevere captivity, and to fervile 

* attendance on creatures like themfelves: 

79. * Then fliall follow feparations from kin- 
*dred and friends, forced refidence with the 
‘ wicked, painful gains and ruinous Ioffes of 

wealthy friendfliips hardly accjuired and at 
‘ length changed into enmities, 

80. ‘ Old age without refource, difeafes at- 

* tended with anguifli, pangs of innumerable 
‘ forts, and, laftly, unconquerable death. 

81 . ‘ With whatever dilpofition of mind a 
‘ man fliall perform in this life any afl religious 
‘ or morale in a future body endued with the 
‘ lame quality, fliall he receive his retribution. 

82 . ‘ Thus has been revealed to you the 
‘ fyftem of punilhments for evil deeds : next 
‘learn thofe adls of s. Brahmen^ which lead to 
* eternal blifs. 

83. " Studying and comprehending the 
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‘ praflifing pious aufterities, acquiring divine 

* knowledge of law and pbilofophy^ command 

* over the orgcans of fenfe and adlion, avoidingc 
‘ all injury to fentient creatures, and fhowing 
‘ reverence to 2i natural and fpirltual fzxhtr, are 
‘ the chief branches of duty which enfure final 
‘ happlnefs.’ 

84. ‘ Among all thofe good a£ls performed 
‘ in this world, /aid the fages^ is no fingle a6l 
‘ held more powerful than the reft in leading 
‘ men to beatitude?’ 

85. ‘ Of all thole duties, anfwered Bhrigu, 

‘ the principal is to acquire from the Upanijbads 
‘ a true knowledge of one fupreme GOD ; that 
‘ is the moft exalted of all fciences, becaufe it 
‘ enfures immortality; 

86. ‘In this life, indeed, as well as the next, 
‘ the ftudy of the Veda, to acquire a knowledge 
‘ of GOD, is held the moft efficacious of thofe 

* fix duties in procuring felicity to man; 

87. ‘ For in the knowledge and adoration of 
‘ one GOD, which the Veda teaches, ail the 

* rules of good condudl, before mentione d m order, 
‘ are fully comprifed. 

88. ‘ The ceremonial duty, prefcribed by the 
yVeda, is of two kinds; connedfed with this 
‘ world, and caufing prolperity on earth ; the 
’■ Other abfiraded from it, and procuring blifs 
‘ in heaven. 
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89. ' A r^iigious ad; proceeding from felhffi 
® views in this worldj as a facrifice fof nan, at 
‘ in the next^ ds a pious oblaiicn m hope oj a fu~ 
‘ ture re'ward, is declared to be concrete and in- 

terefted ; but an ad performed with a know- 
‘ ledge of God, and without lelf love, is called 
‘ abflrad and difiatereftedi, 

90. ‘ frequefitiy performs interefted 

‘ rites, attains an «qualftatiori' with the regents 
^ of the lower heaven ; but he, wha frequently 
‘ performs difmtercded ads of religion, becomes 
‘ for ever exempt from a body compofed of the 

* five elements: 

9i..‘ Equally perceiving the fuprerae foul 
‘■in all beings and all beings in the fupreme 
‘ foul, he facrifices his own fpirit by fixing it oft 

* the fpirit of GOD, and appi-oaches the nature 
‘ of that foie divinity, who fhines by his own 
‘ effuDence, 

92. ‘ Thus muft the chief of the twiceborn, 
‘^ though he negled the ceremonial rites men- 
‘ tioned in the be diligent alike in at- 

‘ taining a knowledge of God and in repeating 
‘ the Veda: 

■ 93, ‘ Such is the advantageous privilege of 
‘ thofe, who have a double birth from their na-> 
'^ tural mothers and from the g 4 yatri their fpirituat 
efpecialiy of a Brahmen', fine'e the 
‘ twiceborn man by performing this duty but 
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‘ not otherwife, may foon acquire endlefs fe- 

* licity. 

94. ‘ To! patriarchs, to deities, and to man- 
‘ kind, the fcripture is an eye giving conftant 

light ; nor could the Keda Sdjtra have been 
‘ made by human faculties ; ner can it be mea- 
‘ fured by human reaion unajjijfed by revealed 
‘ ghffes and comments: this is a fure propofition. 

95. ‘ Such codes of law as are not grounded 

* on the Veda, and the various heterodox theo- 
ries of men, produce no good fruit after death 5 

* for they all are declared to have their bafis on 

* darknefs. 

96. ^ All fyftems, which are repugnant to 
‘ the Veda, muft have been compofed by mor- 
‘ tals, and lliali foon perilh: their modern date 

* proves them vain and falfe. 

97. ‘ The three worlds, the four daffes of 

* men, and their four diftindt orders, with' all 
‘ that has been, all that is, and all that will be, 
4 are made known by the 

98. ‘ The nature of found, of tangible and 
‘ vifible fliape, of tafte, and of odour, the fifth 
‘ objed of fenfe, is clearly explained in the Veda 
‘ alone, together with the three qualities of 
‘ mind, the births attended with them, and the 
‘ ads which they occafion. 

99. ‘ All creatures are fuftained by the pri- 

* TXi&vzX Vida Saftra, w^hich the W'ife therefore 
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hold fopreme, becaufc it is the fupreme fburcc 
■ of profperity to this creature, man. 

I oo. ‘ Command of armies, royal authority, 

' power of infildting puniihment, and fbvereign 
‘ dominion over ail nations, he only well de- 
‘ ferves, who perfedlly underftands the Veda 
‘ Sdjtra. 

101. ‘ As fire with augmented force burns 
* up even humid trees, thus he, who well knows 
‘ the Veday burns out the taint of fin, which has 
‘ infedted his Ibul. 

102. ‘ He, who completely knows the fenfe 
‘ of the Veda SaftrOy while he remains in any 
‘ one of the four orders, approaches the divine 
‘ nature, even though he fojourn in this low 
‘ world. 

103. ‘ They, who have read many books, arc 
‘ more exalted than fuch, as have feldom ftu- 
‘ died ; they, who retain what they have read, 

‘ than forgetful readers ; they, who fully under- 
‘ ftand, than fuch as only remember j and they, 

‘ who perform their known duty, than fuch 
‘ men, as barely know it. 

104. ‘ Devotion and lacred knowledge are 
‘ the heft means by which a Brahmen can arrive 
‘ at beatitude : by devotion he may deftroy 
‘guilt; by facred knowledge he may acquire 
‘ immortal glory. 

105. ‘ Three modes of proof, ocular demon- 
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* fl cation, logical inference, and the authority 
‘ of thofe various books, which are deduced 

* from the Veda^ muft be well underftood by 

* that man, who leeks a diftind: knowledge of 

* all his duties: 

106. ‘He done comprehends the fyftem of 
‘ duties religious and civil, who can reafbn, by 

* rules of logic agreeable to the Veda, on the 

* general heads of that fyftem as revealed by 

* the holy fages. 

107. ‘ Thele rules of condu 61 , which lead to 
‘ fupreme blifs, have been exadlly and compre- 
‘ henfively declared : the more feeret learnino' 

* of this Mdnava Sdftra Ihall now be difclofed. 

108* ‘ If it be alked, how the law Ihall be 
‘ afcertained, when particular cafes are not 
‘ comprifed zmder any of the general rules, the 
‘ anfwer is this: “ That, which well inftruaed 
“ Brdhmens propound, lhall be held inconteftible 
“ law.” 

109. * Well inftru6ied Brdhmens are they, 

* who can adduce ocular proof from the fcrip- 

* ture itlelfi having ftudied, as the law ordains, 

‘ the Vedas and their extended branches, or 

Vedangas, Mimdnfa, Nyaya, Dhermafdftra, 

* Purdnas: 

1 10. * A point of law, before not exprefsly re~ 

* vealed, which fhall be decided by an allembly 
‘ of ten fuch virtuous Brdhmens under one chief, 
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‘ or, if tm be not procurable, of three fuch lui- 
* der one prefident, let no man controvert. 

III. ‘ The affembly of ten under a chief 
‘ either the king himfelf or a judge appointed by 
‘ him, muft confift of three, each of them pecu- 
‘ liarly converfant with one of the three Vedas, 
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of a fourth Ikilled in the Nydya, and a fifth 
in the Mimdnjd philofophy ; of a fixth, who 
has particularly ftudicd the Nirudla-, a feventh, 
who has applied himfelf moft affiduoufly to 
the Dhermafdftr a-, and of three tmiverfal fcho- 
lars, who are in the three firft orders. 

One, who has chiefly ftudied the Rig- 


1 12 . 


•^ida, a fecond, who principally knows the 
Tajujh, and athirdbeft acquainted with the 
Sdman, zve the affembly of three under a head, 
who may remove all doubts both in law and 
cafuiftry. 

1 1 3. ‘ Even the decifion of one prieft, if 

more cannot be qfembled, who perfedlly knows 
the principles of the muff be confidered 

as law of the higheft authority ; not the opinion 
of myriads, who have no facred knowledge. 

1 14. ‘ Many thoufands oi Brahmens cannot 
form a legal affembly for the decifion of con- 
tefts, if they have not performed the duties of 
a regular ftudentfliip, are unacquainted with 
fcriptural texts, and fubfift only by the name 
fl/’their facerdotal clafs. 
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1 1 5. ‘ The fin of that man, to whom dunees, 

‘ pervaded by the quality of darknefs, propound 
‘ the law, of which they are themfelves igno- 
‘ rant, fliall pafs, increafed a hundredfold, to 
‘ the wretches who propound it. 

116. ‘ This coraprehenfive ijftem of duties, 

‘ the chief caufe of ultimate felicity, has been 
‘ declared to you ; and the Brahmen, who never 
‘ departs from it, fhaii attain a fuperiour ftate 
‘above. 

117. ‘Thus did the allwife Menu, who 
‘ poffelTes extenfive dominion, and blazes with 

* heavenly fplendour, difclofe to me, from his 

* benevolence to mankind, this tranfcendant 

‘ fyftem of law, which muft be kept devoutly ' 
‘ concealed from perfons unfit to receive it. 

1 18. * Tet every Brdimien with fixed atten- 
‘ tion confider all nature, both vifible and invi- 
‘ fible, as exifting in the divine fpirit ; for, 

‘ when he contemplates the boundlefs univerfe 
‘ exifting in the divine fpirit, he cannot uive 

f • *• .0 

® his heart to iniquity: 

119. ‘ The divine fpirit alone is the whole 
‘ aifemblage of gods j all worlds are feated in 
‘ the divine fpirit, and the divine fpirit no doubt 
‘ produces by a chain of caufes and effeSis confift- 
pent with free will, the conneaed feries of aas 

‘ performed by imbodied fouls. 

120. ‘ He may contemplate the fbbtil ether 
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‘ in the cavities of his body ; the air in his 
‘ mufcular motion and fenfitive nerves ; the fu- 

* preme folar and igneous light, in his digeftive 
‘ heat and his vifual organs; in his corporeal 
‘fluids, water; in the terrene parts of his fa~ 
‘ brick, earth; 

1 21 . ‘In his heart, the moon; in his audi- 
‘ tory nerves, the guardians of eight regions; 

* in his progreffive motion, Vishnu ; in his 
‘ mufcular force, Hara ; in his organs of 
‘ Ipeech, Agni; in excretion, Mitra; in pror, 
‘ creation, Brahma'; 

122. ‘ But he mufl; confider the fupreme 
‘ omniprefent intelligence as the fovereign lord 
‘ of them all, by whofe energy alone they exift-, a 
‘ fpirit, by no means the objeB of any fenfe^ which 
‘ can only be conceived by a mind wholly ab- 
^ ftraSled from matter^ and as it were flumbering; 

‘ but which for the purpofe of afjifting his medi- 

* tation^ he may imagine more fubtil than the 

* fineft conceivable eflence, and more bright 
‘ than the purefl: gold, 

123. ‘Him feme adore as tranfcendently 
‘ prefentin elementary fire; others, in Menu, 

‘ lord of creatures, or an immediate agent in the 

* creation -, fome, as more diftindtly prefent in 

* Indra, regent of the clouds and the atmofphere-, 

‘ others, in pure air ; others, as the moft High 
? Eternal Spirit. 



US'^'S 


AND FINAL BEATITUDE, 


12.4. * It is He, who, pervading all beings in 
« five elemental forms, caufes them by the 

* gradations of birth, growth, and diffolution, 

* to revolve in this until they dejerve beati- 

‘ tude, like the wheels of a car. 

125. * Thus the man, who perceives in his 

* own foul the fupreme foul prefent in all crea- 

* tures, acquires equanimity toward them all, 
‘ and lhall be abforbed at laft in the higheft efo 
« fence, even that of the Almighty himfelf.’ 

126. Here onded the facred inftrudlor ; and 
every twiceborn man, who, attentively reading 
this Mdnava Sdftra promulgated by Bhrigu, 
fliall become habitually virtuous, will attain the 
beatitude which he feeks. 



The Hindus are unanimouflyof opi 

nion, that many laws enabled by Menu, thei 
oldeft reputed legiflator, were confined to thi 
three fir ft ages of the world, and have no forc< 
in the prefent age, in which a few of them an 
certainly obfoletej and they ground theii 
opinion on the following texts, which are col- 
leded in a work entitled Mandana rat tin 


I. Cratu: In the Ccih age a fon muft not 
be begotten on a widow by the brother of the 
deceafed hujhand-, nor muft a damfel, once given 
away in marriage, be given a Jecond time-, nor 
muft a bull be offered in a facrificej nor muft a 
waterpot be carried by a fiudent in theology. 

II. \rihaspati: I. Appointments 

men to beget children on widows, or mari'ied wo~ 
men, when the hiijbands are deceafed or impotent, 
are mentioned by the fage Menu, but forbid- 
den by himfelf with a view to the order of tK. 
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four ages : no fucb. zB. can be legally done in 
this Sige hj mj others tfian fke hi/Band. 

2 . In the firft and fecond ages men were en- 
dued with true piety and found knowledge; fo 
tijej werein the third age; but in the fourth, 
a diminution of their moral and intelleSltial 
powers was ordained their Creator : 

3. Thus w’^ere fons of many different forts 

made by ancient fages, but fuch cannot now be 
adopted by men deftitute of thofe eminent 
powers. ' 

III. Para's AR a: i. K xrmx, who has held 
inter courfe with a deadly /inner ^ muft abandon 
his , country in the firft age ; he muft leave his 
town, in the fecond; his family, in the third 
age ; but in the fourth he needs only delerf. 
the offender. 

2. In the firft age, he is degraded by mere 
converfation with a degraded man ; in the fe- 
cond, by touching him; in the third, by re- 
ceiving food from him ; but in the fourth, the 
finner alone bears his guilt. 

IV. Na'rada: The procreation of a fon 

by a brother of the deceafed,\h.e flaughter of cat- 
tle in the entertainment of a gueft, the repaft 
on fleftimeat at funeral obfequies, and the order 
of a hermit are forbidden or obfokte in the fourth 
age. : . 

Vi Aditya fiirdna: j , What was a duty in the 
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firil age rouft not in all cafes be done in the 
fourth; fince, in Cali ji'/Vg'-iS', both men and 
women are 'addicted to fin : 

2. Such are a ftudentfiiip continued for a 
verj long time, and the neceflity of carrying a 
waterpot, marriage with a paternal kinfwoman, 
or with a near maternal relation, and the facri- 
ficeofabull, 

j. Or of a man, or of a horle: and all ipi- 
rituous liquor muft in the age be avoided 
by twiceborn men; fo muft a fecond gift of a 
married young woman, wkofe hujband has died 
hefore confummation, &xid. x)xQ larger portion of 
an eldeft brother, and procreation on a brother’s 
widow or wife. 

VI. Smnti: i. The appointment of a man 
to beget a fon on the widow of his brother; the 
gift of a young married woman to another bride- 
groom, if her hujband fiould die while flie re, 
mains a virgin; 

2. The marriage of twiceborn men with 
damfels not of the fame clafs ; the flaughter, in 
a religious war, of Brahmens,, who are aflail- 
ants with intent to kill ; 

3. Any intercourfe with a twiceborn man, 
who has pafled the fea in aftiip, even though 
he have performed an expiation : performances of 
lacrifices for all forts of men ; and the necefity of 
carrying a waterpot; 
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4» Walking on a pilgrimage till the pilgrim 
die; and the flaughter of a bull at afacrificei 
the acceptance of fpirituous liquor^ even at the 
ceremony called Sauframani', 

5. Receiving what has been licked oiF, at an 
oblation to fire, from the pot of clarified butter; 
entrance into the third order, or that of a hermit, 
Xh.ovi'^x oxA&medL for the frji ages I 

6 . The diminution of crimes in proportion 
to the religious adts and facred knowledge ^ 
the offenders ; the rule of expiation for a Brah- 
men extending to death ; 

7. The fin of holding any intercourfe with 
finners ; the fecret expiation of any great crimes 
except theft ; the flaughter of cattle in honour 
of eminent guefts or of anceftors ; 

8. The filiation of any but a fon legally be- 
gottep op given in adoption by his parents \ the 
defertion of a lawful wife for any offence lefs 
than aQual adultery: 

9. Thefe parts of ancient law were abrogated 
by wife |egiflatprs, as the cafes arofe at the 
beginning of the Cali age, with an intent of fe- 
curing mankirid from evil. 

On the preceding texts it mufi; be remarked, 
that none of them, except that of Vrihaspati, 
are cited by Cullu'ca, who never feems to 
have confidered any other laws of Menu as 
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cr facred code, is quoted without the name of 
the legiflator ; and that the prohibition, in any" 
3-ge» of felf -defence^ even againft Brahmens^ \% 
repugnant to a text of Sumantu, to the pre- 
cept and example of Crishna himfelf, accord- 
ing to th^- and even to a fentenee 
in the Veda^ by which every man is command- 
ed to dejend his own lij'e Jroin nil violent aggrei— 
lots. 



Calcutta^ March i, 1794. 


The Inftitutes of Hindu Law have been very 
corredlly printeds and the whole impreffion has 
juft been fent to the Governor and Council, 
who will not fail to tranfrait copies for the 
King’s library, for yourfelf, and for the Direc- 
tors. If I had obtained his Majefty’s leave to 
refign my office, nothing would now keep me 
here, but the Digeft of Indian Laws, coniifting 
of nine large volumes, tv/o of which remain 
to be collated and ftudied with the learned 
Brahmen, who affifis me: he is old and infirm; 
but, fhould he be aoie to attend me another year, 
or two years at the very utmoft, the wffiole 
work will be finilhed, and I ihall copy it dur- 
ing my voyage, if the King fhali graeioufly per- 
mit me to leave India. 

I, therefore, intreat you, Sir, to lay before 
his Majefty, my humble fupplication for his 
gracious permiffion to refign my judgefliip in the 
year 1795, or (if the Digeft ftiouid not then 
be completed) in 1796; it being my anxious 
willi to pafs the remainder of my life in ftudious 
retirement, though devoted, as I ever have been. 


to the ferviGe of my King and m 
of that recorded Confticution, wh 
of our national glory and felicity, 
I have rile honour to h 
your very ob( 
humb 

*Ths fJoH. fl^urv Tij/jyJfif 'P.i 
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Nothing more feems necefTary, in order to 
explain the objed of the following work, than 
bai ely to cite the late ftatute concerning the 
adminijiration of jujiice in Bengal; by the y?- 
venteenth fection of which it is enahfed,* That 
the Supreme Court of Judicature at /Fz/- 
" Uam fliall have full power to hear and detmi- 
“ mine 2X1 manner of aaions and fuits againft 
the inhabitants of Calcutta, provided that 
“ their inheritance and fuccefion to landc, rents, 
and goods, and all matters of contradl and 
“ dealing between party and party, fliall be 
“ determined, in the Mahomedans, by 

the laws and uf ages of mahomejdans, and, 
“ where ovAy one of the parties fhall be a Ma- 
“ homedan, by the laws and ufages of the de~ 
‘^ Jendant:'" by the twenty-firft fedion, the pro- 
vincial of Addict, or Jufice,^,^ exprefsly 

recognifed, and the powers of the governor and 
council, as the Sedr Addict, in deterrninincr civil 
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eaufes on appeals from thofe courts, are fully 
eftabliflied in conformity to the old Mogul con- 
ftitution. 

But it may naturally be alked, how the j udges 
of the Supreme Court, the provincial councils 
and council general, in India, or the great court 
of appeal in this kingdom, can juftly exercife 
their feveral powers in fuits between Mahome- 
dan parties, without being at all acquainted with 
the law, by which they are bound to decide. 
Perpetual references to native lawyers mull al- 
ways be inconvenient and precarious ; liace the 
folidity of their anfwers mull depend on their 
integrity, as well as their learning j and at bell, 
if they be neither influenced nor ignorant, the 
court will not in truth hear and determine the 
caufe, but merely pronounce judgement on the 
report of other men. 

For thefe realbns it appears indubitable, that 
a knowledge of Mahomedan jurifprudence (I 
lay nothing here of the Hindu learning,) and 
conlequently of the languages ufed by Mahome- 
dan writers, are elTential to a complete admini- 
llration of juftice in ou.r AJiatick territories ; a 
knowledge I mean, though not equal to that of 
the MUFTI at Conjiantinople, yet fufficient for 
the purpofe of keeping a check over the native 
counfellors, of underllanding and examining 
their opinion, and of rejediing or adopting it, as 
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it may be oppofed or fupported by their books 
of allowed authority, to which they fhould con- 
ftantly refer. 

A conliderable number of thofe books have 
been brought to England by the curious in dif- 
ferent ages, and are now repofited in our Aca- 
demical libraries : in the Bodleian^ elpecially, 
we have many treatifes and differtations in Ara~ 
hick on W//f, inheritances^ centralist and other 
important heads ; particularly in the fine col- 
ledlion made at Aleppo by the learned PocoCK, 
from one of whole mofi: valuable manuferipts 
(n. 33.) this little work has been traced through 
tranfparent paper, and engraved with fuch ac- 
curacy, that the plates mud; have equal autho- 
rity in AJia with the original pages, which a^'® 
near Jive hundred years old. 

The author, a native of Alrahabat in Mefo-^ 
potamiut was himfelf an imam; and his deci- 
fions are, on that account, confidered as bind- 
ing by the fe6t of Ali, which the IndiaUt as well 
as the Perjan, Mahomedans profefs 3 but Ie- 
no’lmotakanna informs us, that he drew his 
knowledge from the fountain head, and has cpi- 
tomifed the fyftem of Zaid, who was recom- 
mended by Mahomed himfelf as the fureft in- 
terpreter of his laws, and w'ho had been impli- 
citly followed by Shafiej, the firfl writer on 
Mahomedan jurifprudence, in the eighth cen- 
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tury of our era, and compofer of the C^u/, or 
Principles oi law, with other tradis highly va- 
lued by the learned of his religion and country. 

Hence it is certain, that the Bigyato^ I bdhitb 
may be cited, as a book of authority, in all the 
Mufleman courts ; and the European tender muft 
not be furpriled, to fee fuch a work written in 
a kind of loofe metre, and even in rhyme : <2 
lawtraB in verfe conveys, indeed, rather a ludi- 
crous idea, fince poetry belongs to magination, 
which law, whofe province is pure reafon, 
wholly excludes ; but verfe, zs numberlefs in- 
ftances prove, fr not always poetry-, and a regu- 
lar meafu re is fo confiderable an aid to the me- 
mory, that, if the metrical abridgement of Coke's 
Reports were more accurate, and the couplets a 
little fmother, every Ibudent IliouJd be advifed 
to get it by heart. I may add, without enlarg- 
ing upon the Agatbyrfi znA the Turdetani, who, 
as we are told by Ariftotk and Strabo, had laws 
in verje of the remoteft antiquity, t\m. Bat Alco- 
ran itfelf, the great fource oi Mahonie dan Vm, 
is compofed in fentences not only modulated 
with art, but often exadlly rhymed ; fo that in 
AJk this apology would have been needlefs. 
Verbal tranilations are generally naked and in- 
lipid, wholly deftroying all the neatnefs and 
beauty of the original, yet retaining fo much of 
the foreign idiom and manner, as to appear 
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always uncouth j often ridiculous ; but elegance, 

• on a fiibjea fo delicate as law, muft be facri- 
ficed without mercy to exadiiefs ; and for this 
reafon I have rendered the Arabian treatife, 
line for line, and word for word, with a fidelity 
almofi: religioufly fcrupulous. 

As it was never my intention to compole a 
perfedt work upon the law of inheritancesamong 
the Mahomedans^ it cannot be reafonably ex- 
pedled, that I filiould lubjoin a commeutary, or 
prefix a long difcourfe : very tew marginal notes 
were thought necefiaryj but, if the brevity of 
the original Ihould make parts of it rather ob- 
feure, the Brkijb lawyers in India, for whole 
ule chiefly this produdiion was defigned, will 
eafily obtain a dear explanation both of the 
language and matter from native interpreters. 

The/i/«r/^ chapter of the Alcoran may throw 
light, if any be wanted, on the doclrine of the 
Jorudh or portions ; and, as to the arithmetical 
part, it feems ot little confequence, as our rules 
of th? tL, and thofe for the redudlxon of praHtonSf 
are common and familiar to all. 

The prelent pubikation will anfwer, I con* 
ceive, another purpofe by no means unimport- 
ant ; as it wall habituate the ftudent of eaftera 
languages to the reading of old Arabian manu- 
Icripts j but, left the hand— writing of the very 
learned Saad Al Sivajl, for that was the name 
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of the tranfcriber, Ihould perplex beginners, I 
have printed the whole tradi, for their fake, in' 
Roman letters, diftinguilhing every confonant 
and long vowel (the Jhort ones are too vague 
and indeterminate) by a charadler invariably 
appropriated to it; fo as to give every full found 
its own fpecifck fymboh, an advantage, which 
hardly any alphabet has, but which all ought to 
have. 



Bigyah'o ’Ibdhhithi an jumali ’Imowarithi 
nadh'mo ’Ifliaikhi alimami alaalimi 
mowaffiki ’Idexni abei abdillahi 
mohhammedi ’bni alei ibni ’Ihhofami 
alrabhabiyyi almdrufi bi ’bni ’1 
motakannah'i rahhamaho allaho taaalai. 




Bifrai llahi alrahhmani alrahheimi wabilii 
neftaefno. 


4wwaIo md neftaftihho ’Imekala 
bidhicri hhamdi rabbina taaala 
falhhamdo lillahi alai ma anama 
hhamdan' biiii nejlua ani ’laini ’lama 
thomma ais'alwah'o bado walfalamo 
alaf nebiyyin' dei'noho allflamo 
mohhammedin' khatimi rufli rabbihi 
waalihi min badihi w^s'ahhbihi 
•wanefalo ’llaha lina ’liaanah a 
feima tawakhkhaina min alibanah'a 
an medh-hebi ’limami zaidi ’Ifaradh'ei 
idh cana dhdca min dhammL ’Igaradh i 
ilman' bianna ’lilmo aufa ma foei' 
fefhi waaula ma leho ’labdo doei 
waanna hadha ’lilma makhsus'on bima 
kad fliaaa felhi inda cuUi ’lulema 
waanna zaxdan' khus's'a la mahhalah 
bimd hhabdho s ahhibo ’Irifalah 
min kaulihi fei fadh'Iihi monabbeha 
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^adhacom za'idon wanaheica beM 
facana aulai be-ittibai ’Itabii 
la fiyyama wakad nahhaho ’IfhiBci 
fahaca feihi alkaiila bi’Ieijazi 
mobarraan' min kas'mah'i ’ialgazi 
dlbabo meirathi ’Iwarai theldthah 
cullon yofeido rabbaho ’Iwiratbah 
wahai nicahhon' wawelaon' wanafab 
ma bddahonna liimawarefthi fabab. 


wayamnao ’Ifhakhs'a min almefratbi 
wahhidahW min ilalin' thelathi 
rikkon wakatlon' waakhtilafo deini 
faafham falalfa ’Ifhacco c^lyakefni 
walwarithuno fei ’Irijali afharah 
afmawahom mariifahbn' muflitaharah 
alibno wa’bno ’Iibni mahma nazala 
wa’labo wa’Ijeddo leho wai'n ala 
•walakho min dyyi Ijehati cana 
kad dnzela ’llaho bihi ’Ikorana 
w4bno ’lakhi ’Imodlex ilafhi bi’Iabi 
fafma mekalan' iaffa bi’lmucadhdhabi 
wa’ Mmmo wdbno ’lammi min abeihi 
fafhcor ledhex ’leijazi waltanbexhi 
w^Izaujo walmotiko dhu ’Iwelai 
fajumlah'o ’Idhucuri hawolai 
w^Iwarithato cullohinna febo 
lam ydthl onthex gairabonna ’Iflierd 
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binton’ wab',nto ’bnin' waommon' muflifikab 
waj addah oa' ■;;vazaujali'on' warn Stikah 
wMiikhto min .ivvi ’lichati cinat 
fahadhihi iddatoiia kad b nat 
wa^dain bianna ’lirtha naud. ni hom^ 
fardhon watnsdboii’ alal ma koiixn^ 
falfardho fei nas's i ’Icitabi fittah 
la fardh'o fei ’lirtlii fivvaba bittah 
nisfon' •waruben' thomma nis'fo ’Irubi 
waithultho walfudfo binas Vi ’I£heri 
walthulthani v/ahoma altemamo 
fahhfadh" facullo hbafidh' in' imdmo 

To-i 

falnis'fo fardh'o khamfihin' afradi 
alzaujo wal jnthaf min alauladi 
wabinto ’ilbni inda fakdi ’Ibinti 
walakhto fei medh-hebi culii muftel 
wabadaha ’lakhto ’llati min alabi 
inda anfiradihinna min moilss ibi 
walrubo fardh'a dzaiyi in cana maiih 
min waladi 'Izabjah'i men kad menaabt 
tvahix leculli zaujah'in' au acthera 
ma adami ’lituiadi feima kaddera 
■walthomno lilzaujahi walzaujati 
ma albenexna au ma albenati 
du maa auladi Ibeneini fiialemei 
wabek le-xtkari ’Iduriifi waflemei 
wailthulthdni lilbenati jemM 



nia zada an "wahhidah i fafemaa 

wahua cadhaca lebenad ’Iibni 

fafbam mekalei fahina s afef ’Idbihni 

■wahua lidkbtaini fema yezeida 

fcadb ai bihi ’labhraro walabeido 

badba idba cunna liommi waabi 

ail liabi faamel bihadba tos ibi 

waltbultho fardb o ’lommi bhaftbo la welccf 

wela mina *Iakbwab i jemo waaded 

catbnaini aii tbintafni au tbelatbi * 

bocmo ’Idbucuri feihi calinatbi 

wai'n yecun zaujon waomon' waabo 

fatbnitbo ’Ibakiyo leha morattabo 

wabacadbai m4 zaujabln' fas'aida 

feld tecun mina ’lulumi kaida 


waltbultho libitbnafni liu thintami 
min weledi ’lommi bigairi maini 
wabacadbai in catharua faradua 
fenSa lehom feima fiwabo zado 
wataftawai ’linatfao waldhucitro 
feihi cama kad audh'ahho ’Imeflhiiro 
walfudfo fardh'o febabin' mina ’laded 
abon' waommon' thomma binto’bni Wc 
walokbto binto ’iabi thomma ’Ijeddah 
waweledo ’kSmmbtemamo ’iiddah 
falabo yeftahhikkoho maa ’Iweled 
wabacadbai ’lomrno betenzeiii ’Is'eraed 
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waliu leha aydh'an' m^a ’lathnami 
min ikliwahi ’Imafti fakis hadhaini 
waijeddo mithlo ’idbi inda fakdihi 
fei jeza ma yes'eiboho wameddihi 
ilia idha cana honaca ikhwah 
iicaunahom fei Ikurbi wahu afwah 
wahhucmohim wabhucmoho feyatei 
mocammela ’ibayana fei ’Ibhalati 
wabinto ’libiii takhodh alfudfa idba 
canat snaa ’Ibinti mithala yahhtadhaf 
wabacadhai ’lokhto m4a ’lokhti ’llatai 
bialabawaini ya okhayyo adlata 
fai' n tefawai nefebo ’Ijeddati 
wacuniia cullakonna warithati 
falfudfo bainahonna bialfawiyyah 
fei ’Ikifmah i ’iaadilahi ’Iflieriyyah 
wacullo men adlat bigairi warithi 
fema leba bhadh''db"on' mina ’Imawarithi. 

[ 3 ] 

\vatafkotbo ’Ibodai bidbati ’Ikurbi 
fei ’Imedb-hebi ’laulai fakol lei hhafbei 
wakad tenabat kifmah'o ’Iforddb'i 
bigairi iflicab wela gomudh'i 
wabbokka an nefbraa fei ’ltds eibi 
biculli kaulin' imijizin' mus'eibi 
facullo men ahbraza culla ’Imali 
mina ’ikarabati an ahnawalei 
au cana ma yafdb'olo bada ’Ifardh'i leb 
fahii akbu ’lus'ubah i ’Imofadh'dh'aleb 

^ ^ ^ ' ' ' i 
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wata&oth o Ijeddato min culli jiheh 

bi ’lommi fahhfadh"-ho ’wakis ma aflibeheli 
watafkoth'o ’li'khwah o bi’lbeneina 
wabi’labi ’ladnai cama ruwema 
au bibenei ’Ibeneina hbaitho canua 
fiyyani feihi ’Ijema wa’lwahhdano 
wajafdh'olo’bno ’lommi bi’Iilkathi 
bi’Ijeddi fahlifadh"-ho alai ihhtiydtM 
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wabi ’Ibenati wabenati ’libiii 
facun bihbifdh'l ’lilmi jiddan monei 
thomma benato ’libni yelkothna metai 
hhaza ’Ibenato althukbaina yd fetai 
ilia idha asb abahonna aldhacaro 
min welidi ’libni alai md dhacarua. 
wabadahonna ’lakhawdto ’llatai 
yodleina bi’lkurbi mill aljihati 
idha akhadna fardh ahonna wafiya 
kfkath'na aiilada ’labi ’Ibawaciyd 
wai n yecun akho lehonna hhadhiran 
aas'abahonna bathinan' •wadh'abiran' 
walaifa ibnolakhi bi’lmoassabi 
men mitblaho au faukaho fei ’Inafabi 
wain tajid zadjan' waomman' waritha 
wa’i khwah'an' lilommi hhazua ’Itiiulotha 
waakbwah'an' aydli dn' liommi waabi 
waaftugrika ’Imalo bifardhl ’Inosbbi 
fajalahomo cullohomo liommi 
wadhhfib abahom hhajaran' fei ’lyammi 
wakiim alai ’iikhwah i thultha ’Itaricah 
wahadhihi ’Imefelah'o ’ImuflitaraGah 

[ 7 ] 

walana nebda bi’lladhai dradnd 
fei ’Ijeddi wadikliwahi idb waadna 
faaiik nahhau ma akulo ’Imifmaad 
v/ajma hhawdibei ’iceiamati ajmaad 
•vvaaiem. bianna ’Ijeddo dhu ahhwali 
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fli\ ofi adh o Inisfo leha wa'lludfo le 
Iihatai tauli I>i Iforudh i ^linojincleli 
thomma yauudani iiai ’Imokafameh 


177 


Cama raadh'ai fahhfadh"-ho wafhcor nadh'lmeli 

waj'n torid mdrifali'a Ihhifabi 

letentahai feihi llai ’Is awabi 

watarifo lldfmaha wa’ltafs eila 

watalim ^s'ahheihha wa’losuld 

faftakhriji ’los'ula fei ’Imefayili 

wala tecun an hhifdh"ihd bidhahili 

wahai fdha fos slla feiha ’Ikaulo 

tbeletbah'on' yedkholo feihd ’laulo 

wabadaha arbaah'on temamo 

la aula y^ruhd wela inthilamo 

falfudfo min fittah'i 4s-homin' terd 

walthultho wa’lrubo min athnai afhara 

walthumno in dhomma liallii ’Ifudfo 

fads'loho ’Is adiko feihi ’Ihhadfo 

arbaah'on' yatbaoha ifliruna 

yarifoha ’Ihhufabo ajmauuna 

fahadhihi ’khelethah'o ’los'ulo 

in caththorat forudh'ohd tauulo 

fatablogo ’Ifittah'o akda ’lalhareh 

fei s'urah'in' marufah'in muftath'areh 

watalhhako ’llatai teleiha fei ’latbar 

fei ’lauli afradan' befebah'i afhar 

wa’Iadado ’Ithalitho kad yauulo 

bithumnihi faamel bima akulo 

wa’lnis'fo wa’lbakel awi’lnis'fdni 

as'lohoma fei hucmihom athndnl 
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waithultho min. thelethah'in' yecuno 
wa’lrubo min arbaahln mefniino 
wa’Ithumno in cana famin themaniyak 
fahadhihi hai ’los'ulo ’Ithaniyah 
la yedkholo ’liulo alaihA faalemi 
thomma afloca ’Itas'-hheibi feiha wakfimi 
fa'i'n tecun min as liha taslhhhho 
fatarco tath weili ’Ihhifabi ribhho 
faath’i cullan' falimaho min asdhi 
mocammilan' au aayilan' min aulihi 
wai’n terai ’ifihama laifa tankafim 
alai dhawei ’Iffleirdtbi fatbd m4 nifim 
wathlob tb'areika ’Hkhtis'ki fei ’lama! 
bi’ldh'arbi wa’Iwafki yojanibca ’izelel 
warded ilai ’Iwafki ’Iladhai yowafiko 
wMh'ribho fei ‘las'li waanta ’Ihhadiko 
in cana jinfan' wahbidan' all adlhera 
fahhfadh" wada anea ’Ijidala wa’lmira 
warn terai ’Icathra alai ajnafii 
fa'fnnalia fei ’Ibucmi inda ’Inaii, 
tohhs aro fei arbaah m' 4kfamx 
yarifoM ’Imahiro fei ’lahhedmi 
momathilon min bddiho mondfiba 
wabadaho mowdfikon mos'ahhibo 
wa’lrabid ’Imobayino Imokhdlifo 
yonbeica an tafs'eilihinna ’Marifo 
fakhodh mina ’imomathilaim wahhida 


179 





wakhodh mina ’Imonafibami ’Izdyida 
wakhodh jemeia ""ladadi ’Imob^ini 
wadh'ribho fef ’Ithdnei wela todahini 

[ 10 ] 

■vvadh'rib jemeia ’Iwafki fei ’Imowdfiki 
■wdfloc bidhdca anhaja ’Ithardyiki 
wadh'ribho fei ’ids'll ’lladhai tads's'ila 
waahhs'i md indh'amma wama tahhas's'ala 
Waakfimho fa’lkafma idhd s'ahheihho 
yarifoho laajemo wa’lfas'eihho 
fahadhihi mina ’Ihhifabi jumalo 
yatei alai mithalihinna ’Idmalo 
min gairi tath'weiiin' wela ’atifaii 
faknd bimd feihinna fahu cafi 
wain yeniut akharo kabla ’Ikifmah 
fahhakkiki ’Ifihami wadrif kifmah 
wajal leho mefalah'an' okhrai lema 
kad bayyana ’Itafs'efla feimd koddima 
wa.ndh"or fai n wafakati ’tfihamo 
fakhodh hodeita wafkoha temamo 
wadh'ribho du jemeiahd fei ’Ifabikah 
in iam yecun bainahoma mowdfakah, 
fdlds-homo ’lokhrai fafei ’Ifihami 
todh'rebo au fei wafkiha temdmi 
wacullo fahmin' fei jemeu ’Ithdniyah 
yodh'rebo au fei wafkihd alaniyah 
fahadhihi th'areikah'o ’Imondfakhah 
farka bihd riitbah'a fadh'li flidmikhah 

N 3 
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Wai’ii yecuft fei taullahhakE ’ImaH 
khonthafn sahhefhhon bayyana ’ifflic^lj 
fakfim alai ’lakalli wa’Iyekeini 
tahhdh'a bihakki ’Ikifmah'i ’Imobeini 
wahacadhai hucmo dhawati "Ibhamli 
yobnaf il&i ’lyekemi walakaili 


warn yemiit kaumon' bihadmin' aii garaE 
4ii hhadithin' amma ’Ijemei^ ca’lhharak 
walam yecun yolemo hhalo ’Ifabiki 
fala yowarrath nafikon' min nafiki 
taoddohora caTnnahom ajanibo 
wahacadhar ’Ir^yyo ’Ifadeido ’Is'dyibo 

wakad dtai ’Ikaulo alai ma fhemd 
min kifmah'i ’Imefrathi ca yebeind “ 
alai th'areiki ’Iramzi wa’Iffharah 
molakhkhasan' bidujezi ’libarah 

fa’ihhamdo lillahi alai .’ltemarai 
hhamdan catheiran tomma fcx *idawdmi 
wanafalo ’lafwa ani ’Itaks'eiri 
wakhaira ma namolo fei ’Imes'elri 
wagafra ma cdna mina ’Idhonubi 
wafatra md cana mina ’ioyubi 
waafdh'alo ’Is'alwah’i wa’ltafleimi 
dial ’Inebiyyi ’Imus'th'afai ’kereimi 
mohhammedm khairi ’Idnami ’iadJdbi 
waalihi ’Igurri dhawei ’ImenaEbi 
was'ahhbihi ’lafadh'ili ’labraxi 
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als'ifwah'i ’lamatliili ’lakhyari 
wahhafbond ’Ilaho wanima ’Icafei 
dhu ’iizzi wa’lkodrah 1 wa’ldlth'aii 

tummat wa’lhhamdo lillahi 
rabbi ’Malemefni was'alwdtoho 
wafelamoho alai fayyidina 
mohhammedin' alnebiyyi ’lommlyi 
waalai alibi was'ahhbihi 
dlth'ayyibeini aith'ahereini 
iai'Iah'o ’Ijeoaaah liarbadi liyali 
khalauna min fliewali finnah 
dthnei afhari wafeba mayib'i 
yetlieki bi’Ilahi taaalai 

fakhro ’Ifdbikanei 
afa Ilaho dnho. 
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the desired object of the inquirer 

eONCEENING ALL THE RULES OF INHERITANCE ! 
Composed by the learned Shaikh^ the Imam 
Mowaffikoddehty father of Ahdallay 
Mokammedy son of Aliy son of Hcsahiy 
Al Rahabiy commonly called Ibnol 
Motakanna, May God be merciful to him ! 



In tl:ie name of Gpdjtlie Clement, tlie Merciful; and 
from Him we seek assistance. 


[ 1 ] 

First, we open the discourse 

With pronouncing the praise of our Lord most High : 

Praise then to god for what he hath bestowed. 

Praise, by which we remove blindness from the siglit ! 
Next, benediction afterwards and salutation 
To the Prophet, whose religion is the isla'm, 
Mohammed, seal of his Lorcfs messengers. 

And his family, after him, and his friends ! 

And let us pray god for his aid to us 
In what we have proposed to explain 
From the system of the Imam, zaid alfaradhi 
(Since this is among the noblest of purposes) 

By learning ; for learning is the most deserving of efforts 
In it, and the worthiest vocation of the pious 5 
And this branch knowledge peculiarly belongs to what 
Has been openly declared among all the learned 5 
And ZAID has unquestionably a just title 
To what the lord of the mission conferred on liim, 

By pronouncing his excellence, clearly saying, 

Zaid will teach you the law O glorious encomium ! 
He, therefore, best deserves to be followed by the student. 
Especially since shafiei takes him for a guide. 

This then is his doctrine epitomised ? 

♦ FcraiWHi a man skilled in thefarafid/Y, or sacred ordinances contain- 
-ed in the Alcoran. 
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Free from a particle of ambiguitfw 

Tbe -causes of inlieritance among men are three ; 

(The possessor of any one lias the advantage of snccessionl" 
And they are wedlock, collateral relation, and descent : 
u iiQt besides them a single cause of inheritance^ 

^[ 2 ] ■ 

And any one of three incapacities 
Excludes a person from the succession ; 

Servitude, and homicide, and a dilFerence of faith : 
Understand then ; since doubt is not like certainty. 

And those, who inherit among males, are tens 
Their names are known, and every where mentioned ? 
The son, and the son’s son, however they descend. 

And the father, and liis father, in the ascending line ; 
And the brother, on whichever side he stands. 

Since qoi> caused the koran to descend in his favour | 
And the son of a brother related by the .same father, 
(Hear now the discourse containing no falsehood) 

And the paternal uncle, and such uncle’s son, 

(Be thankful to him, who explains concisely and clearly) 
And the husband, and the emancipater nearly connected ; 
And all the males, who Inherit^ are these* 

And all the inheriting females are seven, 

(To no woman, but them, does the law give that title) 
The daughter, and the son’s daughter, and the tender 
mother. 

And the grandmother, and the wife, and the emancipatress. 
And the sister, on whichever side she stands : 

And this their number thus appears. 

And know, that inheritance is of two sorts, which ore 
The SHARE, and the hrirship of what is distributable* 
Now the, shares, by the- declaration of the book, are six i 
(Besides them /r no share in the inheritance) 


ronomiced in India, /era and him. See tlie last wocds of the re 
port by the iya/ 207 ?ieto doctors in the Fatm cause* 
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A' moiety 3* and a fourth; nexty half a fonrtlij 
And a thirds, and a sixths as the law declares^ 

And two- thirds 5 and these the %vhole. 

Remember then ; for Every one, who yemenibers, h 
. an 

[ 3 ] 

A moiety then is the share of five persons. 

The hesband, and the female child, 

And the daughter of a son, on' failure of daughters. 

And the %uMe sister, by the opinion of every mufti, 
And, after her, the sister, who has the same father 5 
This when they stand alone without any heir» 

And a fourth w the share of the husband, if there be with 
him 

Any children of die wife, who deprive him of more; 

And this is for every wife, or more than one 
On failure of children, as it is oi’dained. 

And the eighth is for the wife, or the wives. 

Together with sons or with daughters f, 

Or with children of sons : learn then. 

And remain firm in venerating study, and prosper. 

And two thirds are for the daughters all together. 

When there are more than one ; (hear attentively) 

And the same portion is for the daughters of a son : 
(Comprehend my discourse with clear discernment) 

This also is for two sisters, and for what exceeds that 
number; 

The ingenuotis and the pious have thus decided : 

This, whether they be by the father and the mother, ' 
Or by the father onip, (Act by this rule; thou wilt be right) 
And the third is the mother’s share, when thei^e is no child, 

* A saying, I believe, of McJiomed: be meaned a rememberer of his om/ 
ffecepts. Hence the name of Hafidli, pr was assumed by many 

illixstrious per:$ons, and, among them, by the celebrated poet. 

f See the answer of Mohammed Kfkhn to the tkirteeRtk question pro- 
posed to him, in the Patna €aiisf» ■ ■ 
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And soj if there be more, and they seek their allotmeniy 
There is no provision for them in what exceeds that share. 
And females and males are held equal 
In this distribution, as the written law declares. 

And a sixth is the share of seven in number. 

The father, and the mother, then the son’s daughter, 
and the grandfather, 

And the sister, daughter of the father, next the grand- 
mother, • 

And the mother s child r the number is complete. 

And the father has a right to it with the children. 

And so the mother, by the revelation of the Eternal; 

And the same is for her with two 

Of the dead man’s brothers ; give those two a just allotment. 

And the grandfather is like the father, on his death. 


luey are prexeraoie to turn in proximity’ 
And their due and his due shall be introduced 
With a full explanation in iht different czses. 
And the son’s daughter takes a sixth, when 

She is with a daughter, alike in descent. 



And tlius a sister %vitli a sister, who 
Is related, O my brother, by the same father. 

And, -if the relation- of the grandmothers be eqiiali 
Moth of them are called to the succession 5 
'And a sixth is divided between them equally 
By the just mid the legal mode of partition. . 

And every female, who claims through one not inheriting. 
Has herself no portion of the Inheritance. 


And the distant kinswoman is excluded by the near ■ 

By the better opinions : (say now to' me, Enough.’^) 
And here ends the distribution of the shares, 

Without perplexity or intricacy: 

And ii is just, that we propound the law of heirshh® 
'With every sentence concise and exact. 

Now every one, who appropriates all the estate, 

Among the near descendants or relations, 

Or who takes what remains after the portions. 

He is distinguished by the title of heir^, 

As the father, and the grandfather, and his father. 

And the son, in a near and a remote degree. 

And the brother, and the brother’s son, and the uncles, 
And the master, who generously manumitted his slate^ 
And thus their sons, all of them : 

(Be attentive then to what I pronounce). 

And iliere is not to the distant, with the near, kinsman 
Any share or portion, in the inheritance. 

And the brother and the uncle by .mother and father - 
Are preferred to those descended by the half blood. 
.And the son and the brother with females 
Have the heirship over them- in the estate 


* See A Narrafke of the Pmceedings in tla Patna Causey p. 11. Nbie fe; 
The Arabick 'Yeihfis'/aba primarily signifies to collect and bkd iogeiher ike 
kmnekes of a tree: hence the seco-n4ary sense, to comfduie the heir and bead 
ff afamihu , ■ 
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Arid ttere !s not among w-omen any heiress 
Except her, who kindly freed the enslaved necki 
And. the sisters, if there be daughters. 

Take the residue after their portions. 

And the grandfather is precluded from inheriting 
By the father in «// his three cases ; 

And thus the grandson by the son ; (do not then 
Turn aside, in deviation from the clear rules). 

[ 6 ] 

And the grandmosthers on each side a^e excluded 
_ By the mother: (remember this rule, and decide conform- 
ably) 

And brothers are excluded by sons 

And by the nearest progenitor, as we are taught. 

Or by sons’ sons, when there are an^j; 

A number and one are in this respect alike. 

And the mother’s son remains in exclusion. 

By the grandfather (remember this with care) * 

And by the daughters, and the son’s daughters : 

(Be very assiduous in committing knowledge to memory) 
Besides, the son’s daughters are excluded, when 

The daughters take two thirds, O young man. 

Except when a male has the heirship over them 
Of the son’s children, by what they assert : 

And, after them, the sisters, who 

Descend in proximity from both sides. 

When they take their complete portions, 

Exclude the weeping daughters of the dead father j 

And, if they have a brother present. 

He has the heirship over them, in private and publick. 
And the brother’s son is not the heir over 
Whoever is egual to, or above, him in descent. 

And, if thou find a husband and a mother inheriting. 
And brothers by the mother, they take each a third- ’ 
And so inhere be brothers by the mother and the father. 
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And tli.e whole estateis comprised in the allotment of shares 

Place them all to /Ae the mother, 

And consider their father as a rock in the sea. 

And divide among the brethren a third of' the estate left. 
And this is the case of mushtarma^ parcenaiy. 

[ 7 ] 

And now we will enter upon what we desire 
Concerning the grandfather and the brothers^ as we pro-* '■ 
mised. 

Incline then, thine ear to what I shall say. 

And collect at once the whole purport of my words % 

And know, that the grandfather has different cases ; 

I will inform thee of them successively : 

And he has a share with the brothers in them, when 
The division redounds not to any loss upon him^ 

And sometimes he takes an entire third. 

If there be in the distribution any descendants from 1111115 
And there be not among them any entitled to shares, 

(Be content with my explanatio.a without questions) 

And sometimes he takes a third of the remainder 
After those, who have portions and provisions 5 
This, when the dividend is become 
Too diminished for the other share by the' press qf ^ 
claimants^ 

And sometimes he takes a sixth of the property, 

And there is no descendant from him in that case ; 

And he, with females in the division, is 
Like the brother in his share and his rights 
And reckon the father’s children in the number, 

(And leave the mother’s children with the grandfathersj. 
And, after that number, give to the brethren 
Thy just allotment among them on failure of the grand- 
father. 

And the sister has no share Ivlth the grandfather 
In what exceeds the case already concluded ; 

The consort and the mother, and these Wo are all of 

; ^ a ., u 


(Sliio\rtlxeil,.^or the best of the sect is be wha knows besftj 
Are called, O friend, the dcdarnjijah^ ; 

. And^ lliey deserve to be remembered; by tfiee^ ■ 


i; 'r'i; 






Half then Is given to her, and a sixth to him, 

X%til there is a remainder after the entire shares. 

Then they return to the distribution 
As before-mentioned:: (recollect it, and thank the author) 
And, if thou desire a knowledge of computation. 

Thou wilt by its means attain the right proceeding : 

And thou wilt understand divisions and analysis, 

And wilt be acquainted with integers and fractions ; 
Extract then the roots in solving problems f, 

And be not remiss in committing them to memory 5 
Now th^, when the discourse about them is precise, 

Are three, to which a remainder belongs, 

And, after them, four complete divisors^ 

To which no remainder belong, nor any fraction 
Now the sixth, thou wilt see, is from six portions. 

And the third and tlie fourth from twelve > 

And if to an eighth a sixth be added, 

The new root, concerning which the calculation is jus% 
four, which twenty follow, 

As arithmeticians universally know §. 

And these three roots, 

M the shares be many, leave a remainder* ^ 

And let six come to the connexion of ten 
In the known table commonly delineated ih 


lexicographers give this name to the Imd^md 
the mother, thegrmdSatker, m^ the sister ; possibly, because the rules 

of succession are a little in favour of them. ^ 

t By or root, he must mean the demminatoT of a fraction,- 
^ I He, probably, considers the whole estate as tioeke, which has Jm? 
divisors, besides unit. 

§ In our notation (which the Asiatkh, if they are wise, will adopl^, 
i This passage I do not nndemmd, not knowing the so which 
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And let tMt follow^ wliicli succeeds it In tlie series^ 

In t!ie excess^ by distinct progressions, to seventeen | ■ 
And the third number leaves a remainder 
Of its eighth part : ' (proceed then, as I direct) 

- And half and ivhat restaains, or the two halves. 

Their root, in the rule concerning them, is two* 

[9] 

And the third comes okvimsh/ from three ; 

And the fourth is formed from four ;■ 

And the eighth, if it be required^ is from eight ^ 

'.And these are the second roots. 

To which no remainder belongs': know this | ' 

Then pursue the method of verifying it, and distribute j 
And, if thou hast verified the root, 

The end of l^igthened computation is clear gain^ 

Give then to each person his share, from his root. 
Complete, or broken from its remainder* 

And, if thou see that the shares cannot be distributed 
To the partakers of the inheritance, follow what is pre- 
scribed. 

And seek the way of compendiousness in the work 
By multiplication and proportion: this will reihove error 
from thee, ^ 

And restore to the whole quantity tvhat agrees with it. 
And multiply it by the root, and be thou vigilant j 
Whether there be one denomination or more, 
Rememberwelljand dismiss from thee doubt and difficulty: 
And, if thou see multiplicity in the kinds. 

Then they, by the rule among men, . 

Are numerically ranged in four ' terms. 

The skilful will know them by the rules | 

The simaar ierm^ after it the proportional, 

it refers. tahU, wHch W^Uk exhibit? in the 

chapter of his Algebra, h commonly u$ed in for xattltiplicad®a m4 

4mMon. SeeGiiARDiif,TalIILp-m_ , ■ 
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: Afid,: after;t^ the concordant accompBcymg^ 

' And' the fourth is the discordant' separated ; : 

{The intelligent man will inform thee of their distliictioiis-l 

Take then from^ the similars 021 e,. 

And take from the proportionals the rest^ 

And take the entire number of discordants^ 

And multiply them by the second be not 

deceived* 

■ ■' . V ^ 

Mad) mix the whole quantity with the concordant^ 

And pursue by it the plainest of ways , 

And multiply it into the root, which thou hast investigated^ 
And compute what is the sum, and what it amounts to , 
And divide itj and, if the division be just, 

The illiterate and the eloquent man will eqif ily know it 
And this is the whole of the computation, 

{The work thus proceeds in similar cases) 

Without prolixity or digression 5 

Be satisfied then with what it contains; for it is sufficient 

And If one person die before the distribution, 

Make the shares just, and know liis proper division ; 

And state for him a fresh question, as it 

Has been distinctly explained, in what precedes : 

And consider and, if the shares agree. 

Take them ; thou art right; the quantity is complete 5, 
And mix it, or all of them, into the preceding, 
if there not an agreement between them, 

* The precediiig Tmes cont^ttan awkward rule of /jrflc/Zfe; but it 

hence appears, tliat Chardin was mistaken, when he asserted, that nei- 
ther the Inmans nor Persians of his time were at all acquainted with the 
K see his chapter on the Persian Anthmtkh 

f It can only be of use, as an artificial memory, to those who ah 
ready know the rules, but is insufficient for the teaching of them. 
These two or three pages are very enigmatical ; but I should not de. 
apair .of explaining them> if I had leisure to read a few arithmetical^ 
books of the Afah;. ot Persims»^ 





And the new shares Into tk^'fornt&r shares^ 

^e' blended., or into the entire qnantityi 

And every share into the aggregate of the second. , 

Is mixed, or into the whole quantity, manifestly:; „ 
And this Is the method of ■ 

Mount then by it the lofty degrees- of excellence^ 
And, if there be among the claimants of the estate 
A real hermaphrodite, removing all doubts. 

Distribute to the less evident and to the certain ; 

Thou wilt aUot with justice the clear portion ; 

And this is the rule of pregnant women, ■ 

Which is founded on the certain, and the less eviienL^ 
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And, if many kinsmen die by ruin or drowning^ 

Or a calamity overwhelming all, as fire, ■ 

And the case of the survivor be not known. 

And one deceased cannot be heir to another deceased^ 
Reckon them all^ as if they were strangers ; , 

And this is the sound and true determination. 

And now the discourse has come to what we desired 
Concerning the distribution of estates, so that it is 
clear, 

’ By way of short hint and allusion, 

Explained in an abbreviation of the sense® 

Praise then to god in perfection. 

Praise, abundant, complete in eternity; 

And let us ask forgiveness for our defects. 

And the best of what we hope in the place aspired t0| 
And pardon for what is passed of our sins. 

And a covering for what is passed of our faults , 

And the fairest of -salutations and benisons 


* Tbe grammarians, translated by Goto, thus explain the word ie* 
ni^sokh oT Tnonasakkak. : “ Mors et successio continua hasrednuiji fit 
Integra, manente et indivisa hsereditate but the last w^^rds nonyef. 
. adequate yea of the tlfinf* 


■o a 









On tJie pr^pheti the the illiisttiotet 

Moh AHMEBj the best* of created- beings^ the last qfpf^plieis^ 

And on -his family^ bright with glorious qualities^' 

And his compamonsj^ tho' excellent^ the noble, 

The spotless, the exalted, the beneficent ! 

And our sufficient help is god I O all-sufficient ! 
Endued-with greatness,^dwith power^ and with clemency I 


The work is ended. Praise be to god. 
The ruler of worlds ! and his blessing. 
And peace on our lord 
Mohammed, the Unlettered Prophet, 
And on his family and his companions, 
The excellent, the unblemished I 
On Friday night, one of the four nights 
at the close of Shemdl In the year 
hundred and twelve 

The Transcriber^ surnamed 
fakhroT sa'bika'ni 
(or, Excelling his Predecessors) 
I confides in god Most Iligli ; 

May GOD forgive his sins ! 
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The two Mufelman authors, whom I now in- 
troduce to my countrymen in India^ are Shaikh 
Sira'ju’ddi'n, a native of Sejdvend, and Sayyad 
Shari'f, who was born at yurjdn in Khwdrezm 
near the mouth of the Oxus, and is faid to have 
died, at the age of feventy-fix years, in the city 
of Shirdz: their compofitions have equal au- 
thority in all the Mohammedan courts, which 
follow the fyftem of Abu' Hani'fah, with 
thofe of Littleton and Coke in the courts at 
kFeJlminJieri and there is, indeed, a wonderful 
analogy between the works of the old Ara^ 
Man and Englijh lawyers, and between thofe of 
their feveral commentators ; with this differ- 
ence in favour of our own country, that Lit- 
tleton is always too clear to need a glofs, and 
with this difference in favour of the Arabs, that 
the foie object of Sharif was to explain and 
JUuftrate his text, without an oftentatibus dif- 
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play of his own erudition ; but, when it is ad- 
mitted, that a defire of extreme brevity has 
often made the Strdjiyyah obicure, the reader 
Ihould in candour allow, that every author muf^ 
appear to great diiad vantage in a literal tranfla- 
tion, efpecially when his ov^n idiom differs to- 
tally from that of his tranflator, when his terms 
of art muft be rendered by new words, which 
life alone can make eafy, and when the fyftem, 
which he unfolds to his countrymen, has no re- 
femblance to any other, that the world ever 
knew. In iht ShariJiyyah\^ox that is the po- 
pular title oi Arabian comment) we find 
little or no obfcurity j and, it there be a fault 
in the book, it is a fcrupulous minuteness of 
explanation, and a needlefs anxiety to remove 
every little cloud, which the reader himfelf 
might difperfe by the flightefl exertion of his 
mtellea. Both works were tranflated into P^?r- 
JwK by the order of Mr. Hastings ; and the 
tranilation, which bears the name of Maulavi 
Muhammed Ka'sim, muft appear excellent, 
and would be really ufeful, to fuch as had not 
^cccfs to the Arabic^ originals ; but the text 
and comment are blended without any dif- 

crimination, and both are fo intermixed with 
the notes of the tranflator himfelf, that it is 
often impoftible to feparate what is fixed law 
from what is merely bis ownooinion: he 
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alfo erred (though it be certainly a pardonable 
errour) on the fide of clearnels, and has made 
his work fo ted ioufly perfpicuous, that it fills, 
inclufively of a turgid and flowery dedication, 
about fix hundred pages, and a faithful verfion 
o( it in Englijh would occupy a very large 
volume. 

If the pains, which have been taken to render 
my own work as complete as poffible, be mea- 
fured by the fize of it, they mufl: be thought 
very inconfiderable ; but in truth no greater 
pains could have been taken with any work ; 
and it would have been a far eafier talk to have 
didlated or written a verbal tranflation of the 
two comments on my text, than to have made 
a careful feledtion of all that is. important in 
them; for which purpoie I perufed each of 
them three times with the utmoft attention, and 
have condenfed in little more than fifty fhort 
pages the fubftance of them both, without any 
fuperfluous paffage, that I Ihould wifh to be re- 
trenched, and with as much perfpicuity as I 
was able to give, in fo Ihort a compafs, to a 
lyftem in fome parts rather abllrufe: left men 
of bufinefs, for whom the book is intended, 
fliould be alarmed at firfi: fight by the magni- 
tude of it, I have omitted all the minute criti- 
cifm, various readings, and curious Arabian li- 
terature j moft of the anecdotes concerning old 
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law^rs, and all their fubtil controverfies with 
the arguments on both fides j together with the 
demonftrations of arithmetical rules and the 
very long procefles, after the prolix method of 
the Arabs, in words inftead of figures. Pradli- 
<al utility being my ultimate objedlin this work, 
I bad nothing to do with literary curiofities, 
Ikjw agreeable foever they might have been in 
their proper places ; but, in order to attain that 
pbjedl by a full explanation of every thing ufe- 
fui in my text, I was under a neceffity of retain- 
ing the Arabian phrafeology both in law and 
arithmetick, and muft requeft the Englijh reader 
to difmifs from his mind, while he fludies the 
Sirijiyyab, thofe appropriated fenfes, in which - 
many of our words, as heir, inheritance, root, 
and the like, are ufed in our own fyftems. One 
Arabick word I was at a lofs to tranflate pre- 
cifely in our language without circumlocution : 
the chief problem, in the diftribution of eftates 
among Mufelman heirs, \% to find the leafi num-> 
her, by which an efiate mujl be divided, fo that all 
ihefiares and the refidue may be legally dfiribut^ 
edwitbmt afiraBion: this they czW integration 
but, if I could have hazarded fuch a word in 
Mnglijk, the frequent repetition of it would 
have been extremely harih ; and I have ^ene^ 
culled it arrangement or verfication, which 
are popular fenfes of the Arabick verbal noun s 
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fcut tlie number fought, or, to ufe the Arabian 
the integrant of the cafe^ I have ufu- 
ally named the divifor of the eftate. 

It will be feen in the that the fyf- 

tem of Zaid, though in j^art exploded by Aiir 
Hani'fah, had very powerful fupporters, and 
its author is always mentioned in terms of re- 
fpedl; it is the lyftera, which 1 publilhed at 
JLondon above ten years ago ; and I am not fur- 
prifed, that, without a native affiftant or even a 
marginal glofs, I could not then interpret the 
many technical words, which no difiionary 
explains, except in their popular fenfes j but, 
though my literal verfon of the trad by Almu-. 
TAKANNA feems for pages together like a firing 
of enigmas, yet the following work makes every 
fentence in it perfedly clear ; and the original, 
which was engraved from a very old manu- 
fcript, appears to be a lively and elegant epi- 
tome of the law of inheritance according to 
Zaid, but mariifeftly defigned to affill the me- 
mory of young ftudents, who were to get it by 
heart, when they had learned the rules from 
ibme longer treatife, or from the mouths of 
their preceptors. This may be no improper 
place to inform the reader, that, although Abu 
Hani'?ah be the acknowledged head of the 
prevailing fed, and has given his name to it, 
yet fo great veneration is fhown toAEuYu'- 
gUF and the lawyer Muhammed, that, when 
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they hth ^iffent frem their mafter, the 

judge is at liberty to adopt either of the two 
dedfions, which may feem to him the more 
.confonant to reafon, and founded oh the better 
authority. 

I am ilrongly difpofed to believe, that no 
pofllble queftioii could occur on the Mohamme- 
dan law of fucceffion, which might not be ra- 
pidly and corrediy anfwered by the help of„this 
xvork; but it would be eafy to confirm or in- 
validate my opinion by the following method. 
Let one capital letter, or more, if necefiary, 
reprefent each of the lharers, refiduaries, and 
diftaut heirs j and let thofe letters be the ini- 
tials of the feveral words, in aid of the memory, 
but fo chofen (as without difficulty they may 
be) that all may be different; kt them be 
placed in alphabetical order, and connedled by 
the fign of addition; let an enumeration be 
tiien made, by the known rule, of all the poffi- 
ble cafes, in which they can occur, two and 
two, three and three, and fo forth ^ let them 
accordingly be arranged in tabka from the 
do weff number to the higheft; and let theJhare 
or allotment of each be fet above the letter, 
jn the place of an exponent. If the queftion 
then were propofed, in what manner the pro- 
perty of Hinda mull be diftributed among her 
daughter^ \itt fijter by the fame father only, and 
the daughter of her fmt, the table of the ihkd. 



PREFACE. 


lelafs wouM exhibit this formula D 4 - DF i 
+ DS 4.; or, if Amru had left his wife, tma 
daughters^ and hath bis parents, the formula in 
the fmrth table would be 2 D -It ^ -A- + M 

where the denominator of the index 
would be the integrant, zs the jurats call it, (f 
the cafe, and the numerator would "point ©ut 
the feverai allotments : thus might we coti- 
flru£t a fet of tables, mathematically accurate, 
in which the legal diftribution, in every poffiblc 
cafe, might be feen in a moment without 
thought and even without learning j and' fucfe 
a blind facility, though not very confifteut with 
the dignity of fclence, would certainly be con- 
venient in pradlice. We might alfo arrange the 
whole in a fynthetical method (of all the molb 
luminous and fatisfaftory) by beginning with 
the fentences of the Koran, as with indubitable 
axioms, follovred by the genukie oral maxims 
of MuHAMMEn ; by fufcgoining the points, on 
which all the learned have at length agreed,, 
and by concluding with cafes deduced from 
thofc three fources of juridical knowledge, to- 
which there fhould be conftant references by 
numbers in the manner of geometricians: this 
method I propofe tO' adopt in the Digeft, from 
which I have feparated the Sirdjiyyah, becaufe 
k feemed worthy of being exhibited entire, and 
may be confidered as Inftitutes q£ Arabian Law 
em tl|e important title, mentioned by the JBritiJb’ 


, tos 
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legiflaWre, ef inheritance and JucceJJio'n to landst 
rents^ and goods. 

Unlefs 1 am greatly deceived, the work, now 
prefented to the public, decides the queftion, 
which has been ftarted, whether^ by the Mogul 
conjlitutiony the fovereign be not the fok proprietor 
ef all the land in bis empire^ which he or his pre- 
deceffors have not granted to a fubjedly and his 
heirs ; for nothing can be more certain, than 
that land, rents, and are, in the language of 
all Mohammedan lawyers, property alike aliena-- 
Me and inheritable % and fo far is the fovereign 
from having any right of property in the goods, 
,or lands of his "^people, that even efcheats are 
never appropriated to his ufe, but fall into a 
fund for the relief of the poor. Sharif ex- 
prefsly mentions fields and. houfes as inherita- 
ble and alienable property : he fays, that a 
boufe, on which there is a lien, ihall not be 
ibid to defray even funeral expenles ; that, if 
a man dig a well in his ozvn field, and another 
man periih by falling into it, he incurs no guilt y 
but, if he had trefpaffed on the field of another maw, 
and had been the occafion oi death, he muft pay 
the price of bloody that buildings and/r^« pafs by 
a fale of land, though not converfely j and he al- 
ways expreffes what we call property by an em- 
phatical word implying dominio7i. Such dominion, 
fays he, may be acquired by the a6t ol parties, 
^ in the cafe of contracts, or, by the* a& of 
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Iot, as in the cafe of defcentS i and, having ob- 
ferved, xhzX freedom is the civil exijtence and life 
■ g/’ a man, but flavery^ his death and annihilatim^ 
he adds, becaife freedom eftablifhes his right of 
property y which chiefly diftinguifhes man from other 
animals and from things inanimate i fo that he 
would have confidered fubjeSls without property 
(which, as he fays in another place, comprifey 
every thing that a man may fell^ or give^ or leave 
for his heirs) as mere flaves without civil life: yet 
Sharif was beloved and rewarded by the very 
conqueror, from whom the imperial houfe of 
Dehli boafted of their defeent. The Koran 
allots to certain kindred of the deceafed fpeci- 
fick ihares of what he left^ without a lyllable in 
the book, that intimates a £bade of diftin 61 ion 
between realty and perfonaltyi there is there- 
fore no fuch diftindlion, for interpreters muft 
make none, where the law has not diftingnifh- 
ed: as to Muhammed, he fays in pofitive 
words, that if a man leave either property, or 
rights, they go to his lieirs y and Sharif adds, 
that an heir fucceeds to his anceflor's efate with 
an abfolute right of owner f ip, right of pqffejion, 
and povoer of alienation^ Now I am fully 
perfuaded, xhzx. xso Mufelman prince, in any 
age or country, would have harboured a 
thought of controverting thefe authorities. 
Had the dodrine lately broached been fuggeft- 
ed to the ferocious, but politick and religious,^ 
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OmAk, he would in his bed: mood have alked 
hiS' counfellor fternly, whether he imagined 
wifer than God and his Prophet, and, 
in one of his paffionate fallies, would have 
fpurned him as a blalphemer from his prefence, 
had he been even his deareft friend or his ableft 
general : the placid and benevolent Ali would 
have given a harfti rebuke to fuch an advifer; 
and Aurangzi'b himfelf, the bloodied: ot af- 
and the mod: avaricious of men, would 
not have adopted and proclaimed fuch an opi- 
nion, whatever his courtiers and flaves might 
have faid, in their zeal to aggrandize their 
to a foreign phydcian and philoibpher, 
who too haftily believed them, and afcribed 
to fuch a fyflem all the deiblation, of which he 
had been a witnefs, Conqued: could have 
made no difference ^ for, either the law of the 
conquering nation was edablifhed in India, or 
that of the conquered was fuffered to remain: 
if the the Koran and the didia of Muham- 
MED were fountains, too facred to be violated, 
both of public and private law' j if the fecond, 
there is an end of the debate; for the old Hin^ 
dus mod: afluredly were abfolute proprietors of 
their land, though they called their fovereigns 
X-ords of the Earth; as they gave the title of 
Gods on Earth to their Brahmens^ whom they 
punifhed, neverthelefs, for theft with all due fe- 
, verity. Should it be urged, that, although an 
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Xndian prince may have no right, in his executive 
capacity, to the land of his fubjedls, yet, as the 
foie kgijlative power, he is above control; I an- 
fwer firmly, that Indtm princes never had, nor 
pretended to have, an unlimited legiflative au- 
thority, but were always under the control of 
laws believed to be divine, with which they 
never claimed any power of difipenfing. 

I am happy in an opportunity of advancing 
thefe arguments againfi: a do6lrine, which I 
think unjufi:, unfounded, and big with ruin ; for, 
in the courfe of nine years, I have feen enough 
of thefe provinces and of their inhabitants, to 
be convinced, that, if we hope to make our go- 
vernment a bleffing to thern and a durable be- 
nefit to ourfelves, we mufi: realize our hope, 
not by wringing for the prefent the largefit pof- 
fible revenue from our AJiatkk fubjeds, but by 
taking no more of their wealth than the publick 
exigencies, and their own fecurity, may ac- 
tually require; not by diminifliing the interejl, 
which landlords mufi; naturally take in their 
ow?i foil, but by augmenting it to the utmoft, 
and giving them affurance, that it will defcend 
to their heirs: when their laws of property, 
which they literally hold /acred, fhall in praqr 
tice be fecured to them; when the land-tax 
fhall be fo moderate, that they cannot have a 
colourable pretence to rack thejr cad 
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.11 have a well grounded confi- 
e proportion of it will never be 
for a time on fomc great emer- 
may endanger all they poflefsj 
the performance of every legal 
ae enforced, or a certain and ade- 
fation be given for the breach of 
ti.frnncr <Kall remain unredrefled. 


Ah SIRAJIYYAH.’ 




THE 


INTRODUCTION. 


IN THE NAME OF THE MOST MERGI- 
FUL GOD! 

Praise be to god, the Lord of all worlds ; 

the praife of thofe who give Him thanks ! And 
Bis bleffing on the heft of created beings, MU- 
HAMMED, and his excellent family ! The Pro- 
phet of GOD (on whom be his bleffing and 
peace!) faid: “ Learn the laws of inheritance, 
“ and teach them to the people ; for they are 
“ one half of ufeful knowledge.” Our learn- 
ed in the law (to whom GOD be merci- 
ful !) fay : “ There belong to the property of 
“ a perfon deceafed four fucceffive duties /a 
“ be perfonned by the magiftrate : hrft, his fune- 
“ ral ceremony and burial without fuperfluity 
“ of expenfe, yet without deficiency ; next, the 

k : 
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of his juft debts from the whole of 
remmning effedts; then the payment of 
his legacies out of a third of what remains 
after his debts paidj and, laftly, the diftri- 
bution of the refidue among his fuccflTors, ac- 
cording to the Divine Book, to the Traditions, 
and to the Aflept of the Lemned.” They 
begin with the perfbns entitled to ftiares, who. 
are fuch as have each a Ipecifick fliare allotted 
to them in the book of Almighty GOD j then 
they proceed to the reliduary heirs by relation, 
a.nd they are all fuch as take what remains of 
inheritance, after thofe who are entitled to 
jQiaresj and, if there be only refiduaries, they 
take the whole property: next to refiduaries for 
ipecial caufe, as the mafter of an enfranchifed 
Have and his male xt^idLUZxy heirs; then they 
return to thofe entitled to fhares according to 
their refpedfeive rights of confanguinity ; then to 
the more diftant kindred; then to the fucceffor 
by contraift; then to him who was acknowr 
ledged as a kinfman through another, fo as not 
to prove his confanguinity, provided the de- 
ceafed perfifted in that acknowledgement even 
till he died; then to the perfon, to whom the 
whole property was left by will; and laftly to 
the publick treafury. 
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On Impediments to Succejion, 

Impediments to fucceffion four; i, 
fervitude, whether it be perfed or imperfed ; 2, 
homicide, whether punifliable by retaliation, or 
cxpiable ; 3, difference of religion; and 4, dif- 
ference of country, either adkual, as between an 
alien enemy and an alien tributary ; or qualified, 
as between a fugitive and a tributary, or between 
two fugitive enemies from two different ftates *. 
now a ftate differs from another by having dif- 
ferent forces and fovereigns, there being no 
jcommunity of protedion between them. 


On the DoSfrine of Shares, and the Perfons 
entitled to them. 

The furud', or fhares, appointed in the book 
of Almighty (jOD, are fix; a moiety, a quarter, 
an eighth, two thirds, one third, and a fixth, 
fame formed by doubling, zxsAfome by halving. 
Now thofe entitled to thefe fhares are twelve 
perfons ; four males, who are the father and the 
true grandfather or other male anceftor, how 
hjgh foever in the paternal line, xkt brother by 
the fame mother, and the hufband ; and eight 
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females, who are the wife, and the daughter, 
and the fbn’s daughter, or other female de- 
fcendant how low foever, the lifter by one 
father and mother, the fifter by the father’s, 
fide, and the fifter by the mother’s fide, the 
mother, and the true grandmother, that is, fhe 
who is related to the deceafed without the 
intervention of a falfe grandfather. (A falfe 
male anceftbr is, where a female anceftor inter- 
'vcnes in the line of afcent.) The father takes 
in three cafes ; i, an abfolute lhare, which is a 
fixth, and that with the fon, or fon’s fon, how 
low foever; 2, a legal fhare, and a refiduary 
portion alfo; and that with a daughter, or a 
fon’s daughter, how low foever in the degree 
of defeentf 3, he has a fimple refiduary title, 
on failure of children and fon’s children, or 
other low defcendants. The true grandfather 
has the fame intereft with the father, except in 
four cafes, which we will mention prefently, if 
it pleafe GOD ; but the grandfather is excluded 
by the father, if he be living ; fince the father is 
the mean of confanguinity between the grand- 
father and the deceafed. The mother’s children 
alfo take in three cafes: a fixth is the fhare of 
one only; a third, of two, or of more: males 
and females have an equal divifion and right ; 
but the mother’s children are excluded by 
'children of the deceafed and by fon’s children, 
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laow low foever, as well as by tbe father and 
the grandfather; as the learned agree. The 
hufband takes in two cafes; half, on failure 
of children, and fon’s children, and a fourth,, 
with children or fon’s children, how -low foever 
they defcend. * 


On Women* 


Wives take In two cafes ; a fourth goes to 
one or more on failure of children, and fon’s 
children how 1 o%y foever ; and an eighth with 
children, or fon’s children, in any degree of 
defcent. Daughters begotten by the deceafed 
take in three cafes : half goes to one only, and two 
thirds to t wo or more; and, if there be a fon, the 
male has the fhare of two females, and he 
makes them refiduaries. The fon’s daughters 
are like the daughters begotten by the deceafed; 
and they may be in fix cafes; half goes to one 
only, and two thirds to two or more, on failure 
of daughters begotten by the deceafed; with a 
fingle daughter of the deceafed, they have a 
fixth, completing (%mfh the daughters half)^ 
two thirds; but, with two daughters of the 
deceafed, they have no fhare of the inheritance, 
unlefs there be, in an equal degree with, or in a 
lower degree than, them, a hoy, who jnakes 
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f lifttn refiduaries. As to the remainder hetweea 
them, the male has the portion of two females; 
and all of the fon’s daughters are excluded by 
the fon himfelf- 

If a man leave three fon’s daughters, fome of 
them in lower degrees than others, and three 
daughters of the fon of another fon, fome of 
them in lower degrees than others, and three 
daughters of the fon’s fon of another fon, fome 
pf them in lower degrees than others, as in the 
following table^ this is called the cafe of taJkHk 


THIRD SET, 


SECOND SET, 


FIRST SET, 


Son, Daughter, Son, 

Son, Daughter, S6n, Daughter, 

Soil, Daughter, Son, Daughter, 

■ ■ ' . 

Son, Daughter, 


Son, Daughter. 


Here the eldeft of the firft line has none 
equal in degree with her; the middle one of the 
firft line is equalled in degree by the eldeft 
of the fecond; and the youngeft of the firft line 
is equalled by the middle one of the fecond, 
and by the eldeft of the third line; the youngeft 
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qf tlie fecond line is equalled by the middle one 
of the third line, and the youngeft of the third 
fet has no equal in degree.— When thou haO; 
comprehended this, then we fay : the eldeft of 
the firft line has a moiety; the middle one of 
the firft line has a fixth together with her equal 
in degree to make up two thirds; and thofe in ci 

lower degrees never take any thing, imlefs there 
be a fon with them, who makes them rehdu- 
aries, both her who is equal to him in degree, 
and her who is above him ; but who is not en- 
titled to a ihare: thofe below him are excluded. 

Sifters by the fame father and mother may 
be in five cafes; half goes to one alone; two 
thirds to two or more; and, if there be brothers 
by the fame father and mother, the male has 
the portion of two females; and the females 
become refiduaries through him by reafon of 
their equality in the degree of relation to the 
deceafed; and they take the refidue, when they 
are with daughters, or with fon’s daughters, by 
the faying of Him, on whom be hleffing and 
peace! “ M^ke fifters, with daughters, ref- 
“ duaries.” . ■ f 

. Sifters by the fame father only are like fifters 
by the fame father and mother, and may be >■' 

in feven cafes : half goes to one, and two thirds 
to two or more on failure of fifters by the fame 
father and mother; and with one fifter by 
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the faflie' ifeother, they have a flxth, 

las the' coittplement of two thirds; but they have 
no inheritance with two iifters by the fame 
father and mother, unlefs there be with them a 
brother by the fame father, who makes them 
refiduaries; and, then;, the rdftdue is difiributei 
among them rule “to the male 
“what is two females.” 

The fmth cafe ’is/ ^|ja-e they Are refiduarie? 
with daughters or 'with fbn’^s daughters, as we 
have before ftated it. " 

Brothers and fillers by the fame father and 
mother, and "by the fanie father jmly, are all 
excluded by the fon aiidl:h®^ .fon*s fon, in how 
low a degree foever/and”*^ theTather as it 
is agreed ditionz 'the learned, and even by the 
grandfather according, to ABI? KANIFAH, on 
whom be the mercy of ALMIGHTY GOD! 
And thofe of the halTbldotf are alfo excluded by 
the brothers of the whole hlobd. 

The mother takes in iWee cafes : a fixtii 
with a child, of a fon’s child* even irt the loweft 
degree, or with two brothers and fillers or more, 
by whichever fide they are related ; and a third 
of the whole on failure of thofe jufl-mentioned .; 
and a third of the refidue after the lhare of the 
hulband or wife; and this In two cafes, either 
when there are the hulband and both parents, 
or the wife and both parents: if jhei'e be a 
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I grandfather inftead of a father, then the mother 

' takes a third of the whole, property, though not 

hy the opinion of ABU YUSUF, on whom he 
■ OOD’s mercy! for he fays, that in this cafe alfo 

; the has only a third of the rejidtie.* The grand- 

j mother has a fixth, whethef the be by the 

I father or by the mother, whether alone or with 

( more, if they be true grandmothers and equal 
|n degree; but they are all excluded by the 
mother, and the paternal female anceftors alfo 
I by the father; and in dike manner, by the 

grandfather, except the hither’s mother, even 
in the higheft degree; for Ihe takes with the 
grandfather, lince flie is not related through him. 
: The neareft grandmother, or ancejiar^ 

on either fide, excludes the more diftant grand- 
mother, on whichever fide fhe be ; whether the 
nearer grandmother be entitled to a fliare of the 
\ inheritance, or be herfdf excluded. When a 

grandmother has but one relation, as the fa- 
ther’s mother’s mother, and another has two 
fuch relations, or more, as the mother’s mo- 
I ther’s mother, who is alfo the father’s father’s 

, mother, according to this taMe, 


Mother 

Mother 

1 



Mother 

Father Mother 

1 



Father 

Mother 
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then a fixth is divided between them, according 
to ABU YUSUF, in moieties, refped being 
had to their perfons ; but, according to MU- 
HAMMED (on whom be GOD’s mercy!) in 
thirds, refped: being had to the fides* 


Oti ReJiduarieL 



REsi DU ARIES by Ttls-tion to the deceafedoi^t 
three: the refiduary in his own right, the refi- 
duary itx another’s right, and the refiduary 
together with another. Now the refiduary in 
his own right is every male, in whole line of 
relation to the deceafed no female enters j and 
of this fort there are four clalfes; the offspring 
of the deceafed, and his root; and the offspring 
of his father and of his neareft grandfather, a 
preference being given, I mean a preference in 
the right of inheritance, according to proximity 
of degree. The offspring of the deceafed are 
his fons JirJi ; then their fonS, in how low a de- 
gree foever: then comes root, or his father; 
then his paternal grandfather, and their pater- 
nal grandfathers, how high foever ; then the 
offspring of his father, or his brothers ; then 
their fons, how low foever; and then the off- 
fpring of his grandfather, or his uncles: then, 
their fons, how low foever. Then the ftrength 
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of confangiiinity prevails : I mean, he^ who has 
two relations is preferable to him, who has only- 
one relation, whether it be male or female, ac- 
cording to the faying of Him, on whom be 
peace! “ Surely, kinfmen by the fame father 
“ and mother ihall inherit before kinfmen by 
“ the fame father only:” thus a brother by the 
fanie father and mother is preferred to a brother ^ , 

by the father only, and a After by the fame 
father and mother, if fixe become a refiduary 
with the daughter, is preferred to a brother by 
the father only ; and the fon of a brother by the 
fame father and mother is preferred to the fon 
of a brother by the fame father only ; and the 
rule is the fame in regard to the paternal uncles 
of the deceafed; and, after them, to the paternal 
uncles of his father, and, after them, to the 
paternal uncles of his grandfather. 

The refiduaries in another’s right are four 
females; namely, thofe whofe fhares are half 
and two thirds, and who become refiduaries in 
right of their brothers, as we have before men- 
tioned in their different cafes; but fhe who has 
no fhare among females, and whofe brother 
is the heir, doth not become a refiduary in his 
right; as in the cafe of a paternal uncle and a 
paternal aunt. 

As to refiduaries together with others: fuch Is 
every female who becomes a refiduary with 
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anatker.' female; a fifter with a daughter, as 
we have’ mentioned before. The laft reiiduary 
is the mafter of a freedman, and then his refidu” 
ary heirs, in the order befoi'e ftated; according 
to the faying of Him, on whom be bleffing 
and peace i “ The mafter bears a relation like 
«‘that of confanguinity;” but females have 
nothing among the heirs of a manumittor, 
according to the faying of Him, on' whom be 
bleffing and peace! “ Women have^ nothing 
“ from their relation to freedmen, except when 
“ they have themfelves manumitted a Have; or 
“ their freedman has manumitted one, or they 
have fold a manumiffion to a flave, or their 
vendee has fold it to his flave, or they have 
“ promifed manumiffion after their death, or 
“ their promifee has promifed it after his death, 
“ or unlefs their freedman or freedman’s freed-^ 
“ man draw a relation t/iem.” 

If the freedman leave the father and fon of 
his manumittor, then a fixth of the right over 
the property of the freedman vefts in the fatlier, 
and the refidue in the fon, according to j 4BU 
rUSUFi but, according to both ABU HANU 
FAH and MUHAMMED, the whole right 
vefts in the fon ; and, if a fon and a grandfather 
of the manumittor be left, the whole right ovep 
the freedman goes to the fon, as all the learned 
agree. When a man pofleffes as his flave a 
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kinfman m a prohibited degree, he manumits 
him, and his right vefts in him; as if there be 
three daughters, the youngeft of whom has 
twenty dinars, and the eldeft, thirty; and they 
two buy their father for fifty dinars i and after- 
wards their father die leaving fome property; 
then two thirds of it are divided in thirds 
among them, as their legal fhares, and the 
refidue goes in fifths to the two who 
their father ; three fifths to the eldeft and two 
fifths to the youngeft ; which may be fettled 
dividing the whole into forty-five parts. 


On ^xcliifion. 


Exclusion IS of two forts; Imperfidi^otzXk 
«xclufion firom one fliare, and an admiffion to 
another; and this takes place in refpea of five 
perfons, the huiband or wife, the mother, the 
fon’s daughter, and the fifter by the fame father; 
.and an explanation of it has preceded. 2. PerfeSi 
exclufion; there are two fets of perfons having 
claim to the inheritance : one of which fets 
not excluded entirely in any cafe ; and they are 
fix perfons, the fon, the father, the hufband, 
the daughter, the mother, and the wife ; but the 
other fet inherit in one cafe and in another 

YOL. VI. Ct, 
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are exckded;l .This is grounded on two princi- 
ples; one of ’^hich is, that “ whoever is related 
“ to the deceafed through any perfon, ihall not 
inherit, while that perfon is living ; as a 
fon’s fon, with the fon ; except the mother’s 
children, for they inherit with her; fmce fhe 
has no title to the whole inheritance : the fecond 
frincipleis,^'- that the neareft of blood muft take,” 
and who the neareft is, we have explained in the 
chapter on refiduaries. A perfon incapable of 
inheriting doth not exclude any one, at leaf in 
our opinion ; but, according to IBNU MASUUD 
(may GOD be gracious to himl) he excludes 
imperfeaiy; as an infidel, a murderer, and a 
Have. A perfon excluded may, as all the learned 
agree, exclude others '^ as, if there be two brothers 
or fifters or more, on which ever fide they are, 
they do not inherit with the of the de- 

ceafed, yet they drive the mother from a third 
to a fixth. 


On the Divrfors of Shares. 


Know, that the fix fhares mentioned in the 
book of Almighty GOD are of two forts : of 
the firft are a moiety, a fourth, and an eighth ; 
and of the fecond fort are two thirds, a third, 
and a fixth, as the fractions are halved and 
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<loubIed. Now, when any of thefe fliares oc- 
cur in cafes ringiy, the divifor for each ftiare is 


that number which gives it its name (except 
halfi which is from two), as a fourth denomi- 
nated from four, an eighth from eight, and a 
third from three : when they occur by two or 
three, and are of the fame fort, then each inte- 
gral number is the proper divifor to produce its 
fradlioa, and alfo to produce the double of that 
fraction, and the double of that, as fix produces 
a fixth, and like wife a third, and two thirds ; 
but, when half, w from the firfi; fort, is 
mixed with all of the fecond fort or with feme 


of them, then the dhifion of the ejlate muf be by 
fix ; when a fourth is mixed with all of the fe- 
cond or with fome of them, then the divi- 
fion mufi: be into twelve ; and when an eighth 
is mixed with all of the fecond fort, or with 
fome of them, then it mufl be into four and 
twenty parts. 




On the Increafe, 

Aul, or increafe^ is, when fome fradion re- 
mains above the ve^uldT divifor, or when the 
divifor is too fmall to admit one fharc. Know, 
that the wnple number of divifors is foven, four 

0^2 
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cf which have no increafc, namely, two, three, 
four, and eight; and three of them have an in- 
creafe. The divifor, %.%, is, therefore, inereafed 
by the to ten, either by odd, or by even, 
numbers; twelve is raifed to feventcen by odd, 
not by even, numbers ; and twenty- four is 
raifed to twenty ^feven by one increafe only; as 
in the cafe, called Mituberiyya (ot ^ cafe an- 
fwered by ALI when he was in the pulpit), 
which was this, « ^ man left a wife, two 
daughters, and both his parents.” After this 
there can be no increafe, except according to 
IBN MASUUD (may GOD be gracious to 
him !) for, in his opinion, the divifor twenty- 
four may be raifed to thirty-one ; as if a man 
. leave a wife, his mother, two fifters by the fame 
parents, two fifters by the feme mother only, 
and a fon rendered incapable of inheriting. 


On the Equality, Proportion, Agreement^ and 
Difference of two Numbers, 

The temathuloi two numbers is the equality 
' of one to the other; the tedakhul is,, when the 
fmaller of two- numbers exaSly meafures the 
larger, or exhaufts it; or we call li tedakhul^ 
when the larger of two numbers is divided ex^ 
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^(511/ by the fmaller; or we may define it thus, 
when the larger exceeds the fmaller by one 
number or more equal to it, or equal to the 
larger; or it is, when the fmaller is an aliquot 
part of the larger, as three of nine. The ta- 
wdfukt or agreement, of two numbers is, where 
the fmaller does not exadlly raeafure the larger, 
but a third number meafures them both, as 
eight and twenty, each of which is meafurcd by 
four, and they agree in a fourth; fince the 
number meafuring them is the denominator of 
a fradiion common to both. The tabdyun of 
two numbers is, when no third number what- 
ever meafiires the two difcordant numbers, as 
nine and ten. Now the way of knowing the 
agreement or difagreement between two differ- 
ent quantities is, that the greater be diminifhed 
by the fmaller quantity on both fides, once or 
oftener, until they agree in one point; and if 
they agree in unit only, there is no numerical 
agreement between them ; but, if they agree 
in any number, then they are (faid to be ) mii- 
tawdjik in a fradfion, of which that number is 
the denominator ; if two, in half ; if three, in 
a third ; if four, in a quarter ; and fo on, as far 
as ten; and, above ten, they agree in a frac- 
tion, I rnean, if the number be eleven; the 
fiadtion of eleven, and, it it be fifteen, by the 
fi adtion of fifteen. Pay attention to this rw/r. 
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On Arrangement, 



In arranging cafes there is need of feven 
principles; three, between the fhares and the 
perfons, and four between perfons and perfons. 
Of the three principles t\i& firfl is, that, if the 
portions of all the claffes be divided among 
them without a fradlion, there is no need of 
multiplication, zs, if a man leave both parents 
and two daughters. The fecond is, that, if the 
portions of one clafs be fradional, yet there be 
an agreement between their portions and their 
perfons, then the meafure of the number of 
perfons, whofe fhares are broken, muft be mul- 
tiplied by the root of the cafe, and its increafe, 
if it be an increafed cafe, zs if a 7nan leave both 
parents and ten daughters, or a woman leave 


(f c'- ' 


a hufband, both parents, and fix daughters. 
The third principle is, that, if their portions 
leave a fradiion, and there be no agreement 
between thofe portions and the perfons, then 
the whole number of the perfons, whofe fliares 
are broken, muft be multiplied into the root of 
the cafe, as if a woman leave her hufband and 
five lifters by the fame father and mother. Of 
the four other principles the firft is, that, when 
there is a fraSional divifion between two clafles 
or more, but an equality between the numbers 
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of the perfons, then the rule is, that one of the 
numbers be multiplied into the root of the calej 
as if there be fix daughters, and three grandmo- 
thers, and three paternal uncles. The fecond 
is, when fome of the numbers equally meafure 
the others ; then the rule is, that the greater 
number be multiplied into the root of the cafe; 
as, if a man leave four wives and three grand- 
mothers and twelve paternal uncles. The third 
is, when fome of the numbers mutawaiik, 
or compofit, with others; then the rule is, that 
the meafure of the firft of the numbers be mul- 
tiplied into the whole of the fecond, and the 
producl into the meafure of the third, if the 
product of the third be mutawlfk^ or, if not, 
into the whole of the third, and then into the 
fourth, and fo on, in the lame manner; after 
w'hich the product muft be multiplied into the 
root of the cafe; as, if a mau leave four wives, 
eighteen daughters, fifteen female anceftors, 
and fix paternal uncles. The fourth prindph 
is, when the numbers mutabdyan, or not 
agreeing one with another; and then the rule 
is, that the firft of the numbers be multiplied 
into the whole of the fecond, and the product 
multiplied by the whole of the third, and that 
produdt into the whole of the fourth, and thp 
laft produdl into the root of the cafej as, if ^ 
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ifuin lean}e two wives, fix female anceftors, tea 
daughters, and feven paternal uncles. 


SeStiofiy 


When thou dcfirefl: to know the fliarc of 
each clafs hy arrangement, multiply what each 
clafs has from the root of the cafe by what thou 
hafi: already multiplied into the root of the cale, 
and the produd is the fliare of that clafs ; and, 
if thou defireft to know the lhare of each indk 
vidual in that clafs by arrangement, divide what 
each clafs has from the principle of the cafe by 
the number of the perfons in it, then multiply 
the quotient into the multiplicand, and the 


iimic ui cacu ixiaividuai iij- 

that clafs. Another method is, to divide the 
multiplied number by whichever dais thou 
thinkeft proper, then to multiply the quotient 
into the fliare of that fet, by which thou haft 
divided the multiplied number, and the produd 
m// be the ftiare of each individual in that fet. 
.^iiother method is by the way of proportion, 
whieh is the cleareftj and it is, that a propor*- 
tioij he afeertained for the fliare of each daft 
from the root of the cale to the number of perr 
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fons one by one, and that, according to fuch 
proportion from the multiplied number, a lhare 
be given to each individual of that clafi. 


On the Dlvtjton of the Property left among Uprs 
and among Creditors. 

Ip there be a difagreement between the pro- 
perty left and the number arifing from the ar- 
rangement, then multiply the portion of each 
heir, according to that arrangement, into the 
aggregate of the property, and divide the pro- 
dua by the number of the arrangement, but, 
when there is an agreement between the ar- 
rangement and the property left, then multiply 
the portion of each heir, according to the ar- 
rangement into the meafure of the property, 
and divide the produa by the meafure of the 
number arifing from the arrangement : the quo- 
tient is the portion of that heir in both methods. 
This rule is in order to know the portion of 
each individual among the heirs; but, in order 
to know the portion of each clafs of them, 
multiply what each clafs has, according to the 
root of the cafe, into the mealure of the pro- 
perty left, then divide the produa by the mea- 
fure of the cafe, if there be an agreement be- 
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tween the property left and the cafe ; but, if 
there be a difegreement between them, then 
multiply into the whole of the property left, 
and divide the product by the whole number 
arming from the verification of the caiej and 
the quotient ‘will be the portion of that clafs in 
both methods. Now, as to the payment of 
debts, the debts of all the creditors iland in the 
place of the arranging number. 


On SubtraSiion^ 





When any one agrees to take a part of the 
property left, fubtradl his fliare from the number 
arifing by the proof, and divide the remainder 
of the property by the portions of thofe w'ho 
remain; as if a ‘woman leave her hufband, her 
mother, and a paternal wncleynom fippofe that 
the huiband agrees to take what was in his 
power of his bridal gift to the wife; this is de- 
du(5led from among the heirs: then what re- 
mains is divided between the mother and the 
uncle in thirds, according to their legal fliares; 
and thus there will be two parts for the mother, 
and one for the uncle, . 


OF INHERITANCE. 


' '''I 

On the Return, 

The return is the converfe of the increafe; 
and it takes place in what remains above the 
lhares of thofe entitled to them, when there is 
no legal claimant of it: furplus is returned 

to the lharers according to their rights, except 

the hufband or the wife ; and this is the opinion 
of all the Prophet's companions, as ALI and 
his followers, may GOD be gracious to them ! 

And our maliers (to whom GOD be merciful!) 

have affented to it : ZAID, the fon of THA - 

BIT fays, that the furplus doth not revert, but 

goes to the publick treafury; and to this opinion ' i 

have affented URWAH and ALZUHRI' and 

MAXIC and ALSHA'FII, may GOD be mer. I 

ciful to them ! 

Now the cafes on this head are in four divi- f 

-lions: the firft of them iir, when there is in the 
cafe but one fort of kinfmen, to whom a return 
muft be made, and none of thole who are not 
entitled to a return: then fettle the cafe ac- 
cording to the number of perfons ; as, when the ■ ^ 

deceafed has left two daughters, or two lifters, 
or two female anceftorsj fettle it, therefore, by 
two. The fecond w, when there are joined in 
the cafe two Or three fdrts of thofe, to whom a 
return muft be made, without any of thofe, to 
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whom there is no return; then fettle the caf; 
according to their jfhares; I mean by two, if 
there be two fixths in the cafe; or by three, 
when there are a third and a fixth in it ; or by 
four, wl\en there are a moiety and a fxth in it; 
or by five, when there are in it two thirds and 
a fixth, or half and two fixths, or half and a 
third. The third when in the firft cafe, 
there h any an? to whom no return can be 
made; then give the fliare of him or her, to 
whom there is no return, according to the 
lowefl: denominator y and if the refidue exadtly 
quadrate with the number of perfons, who are 
entitled to a return, it /> well; as if there be a 
hufband and three daughters; but, if they do 
not agree, then mulfiply the meafure of the 
number of the perfons, if there be an agreement 
between the number of perfons and the refidue, 
into the denominator of the (hares of thofe, 
to whom no return is to be made: as ^ there 
be a hufband, and fix daughters; if not, multi* 
ply the whole number of the perfons into the 
denominator of the (hare of thofe, to whom 
there is no return; and the produdi will fet the 
cafe right. The fourth is, when, in the fecond 
cafe, there are any to whom no return is made : 
then divide what remains from the denomi- 
nator of the (hare of him or them, who have 
no return, by the cafe of thofe, to whom a re- 
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turn muft be made, and, if the remainder 
quadrate, // is ‘Well ; and this is in one form j 
that is, when a fourth goes to the wives, and 
the refidue is dijlributed in thirds among thofe 
entitled to a return; as if there be a wife, and 
a grandmother, and two lifters by the mother’s 
fide: but, if it do not quadrate, then multiply 
the whole cafe of thofe, who are entitled to a 
return, into the denominator of the ftiare of him 
or her, who is not entitled to it; and the pro- 
dudl will be the denominator of the fhares of 
both claffes ; as if there be four wives, and nine 
daughters, and fix female anceftors : then mul- 
tiply the fhares of thofe, to whom no return 
muft be made, into tfie cafe of thofe, who are 
entitled to a return, and the fhares of thofe, to 
whom a return is to be made, into what re-- 5 

mains of the denominator of the fh^re of thofe, 
who are not entitled to a return. If there be a 
fradfion in feme, adjuft the cafe by the before- 
mentioned principles. 


On the Oimfon of the Paternal Grandfather, 

Abubecr the Juft (on whom be the grace 
«f GOD !) and thofe, who followed him, among, 
the companions of the Prophet brer 
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thren of tbe whole blood and the brethren bv 
“ the father’s fide inherit not with the grand- 
“ father this is alfo the decifion of ABU 
HANIFA (on whom be GOD’s mercy !) and 
judgments are given conformably to it. Z AID 
the ion of THABIT, indeed, afferts, that they 
do inherit with the grandfather, and of this opi- 
nion are both ABU YUSUF and MUHAM- 
MED. as well as MALIC and ALSHAFnV 
According to ZAID, the fon of THABIT (on 
whom be GOD’s mercy!) the grandfather, 
with brothers or lifters of the whole blood and 
by the father’s fide, takes the beft in two cafes, 
from the mukdfamah, or divi/ion^ and from a 
third of the whole eftate. The meaning of 
mukdfamah is, that the grandfather is placed in 
the divifion as one of the brethren, and the 
brethren of the half blood enter into the divi- 
fion with thole of the whole blood, to the pre- 
judice of the grandfather; but, when the grand- 
father has received his allotment, then the half 
blood are removed from the reft, as if difinhe- 
rited, and receive nothing ; and the refidue 
goes to the brethren of the whole blood; ex- 
cept when among thofe of the whole blood 
there is a fingle lifter, who receives her legal 
fhare, I mean the whole after the grandfather’s 
allotment : then, if any thing remains, /r goes 
to the half blood ; if not, they have nothing ; 
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and this is the cafe ^ when « man leaves a grand- 
father, a lifter by the fame father and mother, 
and two lifters by the fame father only; in this 
cafe there remains to thofe fifters a tenth of the 
eftate, and the corredl denominator zV twenty ; 
but, if there be, in the preceding cafe, one lifter 
by the fame father only, nothing remains for 
her; and if one, entitled to a legal lhare, be 
mi!xed with them, then, after he has received 
his ftiare, the grandfather has the beft in three 
arrangements; either the divifton, when “zyis- 
man leaves her hufband, a grandfather, and a 
brother ; or a third of the refidue when 

a man leaves a grandfather, a grandmother, 
and two brothers, and a fifter by the fame fa- 
ther and mother. Or a fixth of the whole 
eftate /r w'hen a man leaves a grandfa- 

ther and a grandmother, a daughter, and two 
brothers; and, when a third of the re lid ue is 
better from the grandfather, and the refidue 
has not a complete third, multiply the denomi- 
nator of the third into the root of the cafe. If 
a woman leave a grandfather, her hulhaud, a 
daughter, her mother, and a fifter by the fame 
father and mother, or by the fame father only, 
then a fixth is beft for the grandfather, and the 
root- of the cafe is railed to thirteen, and the 
fifter has nothing. Know, that Z AID, the fon 
of TH ABIT (on whom be GOD’s grace !) has 












tHE l^OHAIpffiDAJJ LA-^ 


not pk^^ed tlie After by the fame father and 
mother, or by the lame father, aa entitled to a 
ftiare with the grandfather, except in the cafe, 
named acdariyyahy and that is, the hufband, the- 
mother, a grandfather, and a After by the fame 
kther and mother, or by the fame father onlyj 
in. which cafe the hufband ought to have a moie- 
tyi the mother* a third | the grandfather, a 
Axth ; and the After, a moiety ; then the grand* ' 
father annexes his ftiare to that of the After, 
and, a divifton is made between them by the 
rule a male has the portion of two females ;” 
and this isy becaufe the divifton is beft: for the 
grandfather. The root is regularly fix, but is 
increafed to nine ; and a corred diftribution is 
made by twenty-feven. The cafe is called ac- 
dariyyahy becaufe it occurred on the death of a 
woman belonging to the tribe of ACDAR. If, 
inftead of the After, there be a brother or two 
Afters, there is no increafe, nor is that cafe in 
aadartyyah. 


On Succejjion to Fejted Inter ef s. 

If fome of the fhares become vefted inhe- 
ritances before the diftribution, as f a ‘woman 
leave her hufband^ a daughter, and her mother. 

■ W: 



OF INHERITANCE. 


241 



and the hufband die, before the eftate can be 
diftributed, leaving a wife and both his parents, 
then the daughter die leaving two fons, a 
daughter, and a fnafernal gva.iidmother, and then 
the grandmother die leaving her hufband and 
two brothers, the principle in this evenitis, that 
the cafe of the firfl; deceafed be arranged, and 
that the allotment of each heir be confidered as 
delivered according to that arrangement ; that^ 
next, the cafe of the fecond deceafed be ar- 
ranged, and that a comparhon be made between 
what was in his hands, or vejied hi intereji, from 
the hi-fi arrangement, and between the fecond 
arrangement, in three fituations ; and if, on 
account of equality, what h in his hands from 
the firft arrangement quadrate with the fecond 
arrangement, then there is no need of multi- 
plication ; but, if it be not right, then fee whe- 
ther there be an agreement between the two, 

and multiply the meafure of the fecond arrano-e- 
ment into the whole of the firft arrangement; 
and, if there be a difagreement between them, 
then multiply the whole of the fecond arranag- 
ment into the whole pf the firft arrangement, 
and the produdl w/// the denominator of both 
cafes. The allotments of the heirs of the firft 
dece^ed muft be multiplied into the former 
multiplicand, I mean into the fecond arrange- 
ment or into its meafure; and the allo|;ments 
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of the heirs of the fecond deceafed muff be 
multiplied into the whole of what ‘was in his- 
bands, or into its meafure j and, if a third or a 
fourth die, put the fecond produd: in the place 
of the firft arrangement, and the third cafe in the 
place of the fecond, in working; and thus in the 
cafe of z. fourth and a fifth, and fo oo to infinity. 



On Dijiant Kindreds 

A DistANT kinfmau fr every relation,, who 
is neither a fharer nor a refiduary. The gene- 
rality of the Prophef% companions repeat a tra- 
dition concerning the inheritance of diflant 
kinfmen ; and, according to this, our mafters 
and their followers (may GOD be merciful to 
them 1] have decided j but ZAID, the fon of 
THABIT (on whom be GOD’s grace!) fays: 
there is no inheritance for the diftant kin- 
dred, but the property undifpofed of is placed 
“ in the publick treafury and with him agree 
malic and ALSHAFII,' on whom be GOD’s 
mercy! Now thefe diftant kindred of four 
claffes ; th# flrlb clafs is defeended from the 
deceafed; and they are the daughter’s child- 
ren, and the children of the fon’s daughters. 
The fecond fort are they, from whom the de- 
ceafed-defeend ; and they are the excluded grand* 
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iatliers and the excluded grandmothers. The 
third fort are defcended from the parents of 
the deceafed 5 and they are the fiber’s children 
and the br other’s daughters, and the fons of bro- 
thers by the fame mother only. The fourth 
fort are defcended from the two grandfathers 
and two grandmothers of the deceafed ; and 
they are, paternal aunts> and uncles by the fame 
mother only, z.\\A maternal uncles and aunts. 
Thefe, and all who are related to the deceafed 
through theiB, are among the diftant kindred. 
ABli SULAIMAN reports from MUHAM- 
MED the fon of ALHASANj who reported from 
ABU HANIFAH (on whom be GOD’s mer- 
cy !) that the fecond fort are the neareft of the 
four forts, how high foever they afeend ; then 
the firft, how low foever they defeend f then 
the third, how low foever^ and laftly, the fourth, 
how diftant foever their degree: but ABU YU- 
SUF and ALHASAN the fon of ZIYAD, re- 
port from ABtJ HANIFAH ( on whom be the 
mercy of GOD !) that the neareft of the four 
forts is the firft, then the fecond, then the third, 
then the fourth, like the order of the refidua- 
ries ; and this is taken as a rule for decifion. 
According to both ABU TUSUF and MU- 
HAMMED, the third fort has a preference 
over the maternal grandfather, 

R 2 
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On the Firjl Clafs. 

YfiE feeft entitled of them to the Hicceffidil 
is the neareft of them in degree to the deceafed ; 
as the daughter’s daughter, who is preferred to 
the daughter of the fon’s daughter; and, \i the 
claimants are equal in degree, then the child of 
an heir is preferred to the child ot a diftant re- 
lation ; as the daughter of a fon’s daughter is 
preferred to the fon of a daughter’s daughter ; 
but, if their degrees be equal, and there be not 
among them the child of an heir, or, if all of 
them be the children of heirs, then, according 
to ABU YUSUF (may GOD be merciful to 
him !) and ALHASAN, fon of ZIYAD, the 
perfons of the branches are confidered, and the 
property is diftributed among them equally, 
whether the condition of the roots, as male or 
female, agree or diiagree ; but MUfdAMMED 
(on whom be GOD’s mercy !) confiders the per- 
fons of the branches, if the fex of the roots 
agree, in ’which refpeSi he concurs with the other 
two ; and he confiders the perfons of the roots, 
if their foxes be different, and he gives to the 
branches the inheritance of the roots, in oppo- 
iition to the t-wo lawyers. For inftance, when 
a man leaves a daughter’s fon, and a daughter’s 
daughter, then.^ according to ABU YUSUF and 
ALHASAN, the property is diftributed between 
them, by the rule “ the male has the portion of 
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two females,” their perfons being confidered ; 
and, according to MUHAMMED, in the fame 
manner - beeaufe the fexes of the roots agree : 
and, if a man leave the daughter of a daughter’s 
fon, and the fdn of a daughter’s daughter, 
according to the. mentioned lawyers, the 

property is divided in thirds between the branches, 
by confidering the perfons, two thirds of it being 
given to the male, and one third to the female; 
but, according to MUHAMMED (on whom be 
god’s mercy 1) the property is divided between 
the roots, I mean thofe in the fecond rank, in 
thirds, two thirds going to the daughter of the 
daughter’s fon, na?7iely, the allotment of her fa- 
ther, and one third of it to the fon of the daugh- 
ter s daughter, ^tamely, the fhare of his mother. 
Thus, according to MUHAMMED. (to whom 
GOD be merciful !) when the children of the 
daughters are different in fex, the property is 
divided according to the firft rank that differs 
among the roots ■; then the males are arranged 
in one clafs, and the females in another clafs, 
after the divifion, and what goes to the males is 
colledled and diftributed according to the higheft 
difference that occurs among their children, and, 

in the fame manner, what goes to the females; 

and thus the operation is continued to the end 
liccording to this fcheme : 



Thus MUHAMMED (to ’lyhom GOD be 
merciful !) takes the fex from the root at the 
time of the 4iftribution, and the number from 
the branches ; as, if a man lea^ve two fons of a 
daughter’s daughter’s daughter, and a daughter 
of a daughter’s daughter’s fon, and two daugh-? 
ters of a daughter’s fon’s daughter, in this form ; 

The Deceafed^ 

Daughter Daughter Daughter 

Son Daughter Daughter 

Daughter * Son Daughter 

Two Daughters Daughter Two Sons, 

In r/zzV according to ASy YUSUF (on 
whom be pOD’s mercy!) the property is di-, 
yided among the branches in feven parts, by egn- 
fidering their perfons; but, according to MU- 
HAMMED (to whorn GOD be rnercifui !) the 
property is diftributed according to the high- 
eft difference o/’yeA', I mean in the fecond rank, 
in fevenths, by the number of branches in the 
roots ; and, according to him, four fevenths of 
it go to the daughters of the. daughter’s fon’s 
daughter; fince that is the ftare of their grand- 
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fatlier, and three fevenths of it, which are the 
allotment of the two danghters, are divided be-^ 
tween their two children, I mean thofe in the 
third rank, In moieties ; one moiety to the 
daughter of the daughter’s daughter’s fon, ‘which 
is the fhare of her father, and the other moiety 
to the two fons of the daughter’s daughter’s 
daughter, being the fhare of their mother : the 
cotxeA divifor of the property is, in this cafe, 
twenty-eight. The opinion of MUHAMMED 
(on whom be GOD’s mercy !) is the more gene- 
rally received of the two traditions from ABU 
HANIFAH (to whom GOD be merciful !) in 
all decifions concerning the diftant kindred ; and 
thiswras the 6rft opinion of ABU YUSUF; 
then he departed /?•<?/» if, and laid that the roots 
were by no means to be confidered. 

A Sebiion. 

Our learned h’wyers (on whom be the mercy 
of GOD!) confider the different fides in fuccef- 
Cion ; except that ABU YUSUF (may GOD 
he merciful to him !) confiders the fides in the 
perfons of the branches, and MUHAMMED 
(on whom be GOD’s mercy !) confiders the fides 
in the roots ; as, when a man leaves two daugh- 
ters of a daughter’s daughter, vrho are alfo the 
two daughters of a daughter’s fon, and the fon 
of a daughter’s daughter, according to this 
fcheme : 
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Daughter 


Daughter 


Daughter 


-Daughter 


i _ i 

Son Two Daughters, 

J/i! f//is cafe., according to ABU YUSUF, the 
property is divided among them in thirds, and 
then the deceafed is confidered as if he had left 
four daughters and a fon ; two thirds of it, there- 
fore/go to the two daughters, and one third to 
the fon : but, according to MUH AMMED (to 
whom GOD be merciful !) the eftate is divided 
among them in tv/enty-eight parts, to the two 
daughters twenty-two fliares (fixteen in right of 
their father and fix lhares in right of their mo- 
ther) and to the fon fix fiiares in right of his 
mother. 

On the Second Clefs, 

He among them, who is preferred in the fuc- 
ceffion, is the neareft of them to'the deceafed, on 
which fide foever he hands ; and, in the cafe of 
equality in the degrees of proximity, then he, 
who is related to the deceafed through an heir,' 
is prefen-ed by the opinion of ABU SUHAIl' 

ALFERAIDI, of ABU FUDAIR 
AEICflASSAF, and of ALT, the fon of ISAI 
ALBASRIj hut, no preference /if to him 
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according to ABU SUL AIM AN ALJURJANI^ 
and ABU ALI AL BAIHATHI ALBUSTI. 
If their degrees be equal, and there be none 
among them, who is related through an heir, or, 
if all of them be related through an heir, then, 
if the fex of thofe, through whom they are re- 
lated, agree, and their relation be on the fame 
fide, the diftribution is according to their per- 
fons, but if the fex of thofe, to whom they are 
related, be different, the property "is difti'ibuted 
according to the firft rank that differs in fex, as 
in the firft clafs ; , and, if their relation differ, then 
two thirds go to thofe on the father’s fide, that 
hhg the {hare of the father, and one third 
to thofe on the mother’s fide, that bemg the 
fhare of the mother : then what has been allot- 
ted to each fet is diftributed among them, as if 
their relation were the fame. 


On the Third Clafs. 

The rule concerning them is the fame witit, 
that concerning the firft clafs ; I mean, that . he 
k preferred in the fucceflion, who is neareft to 
the deceafed : and, if they be equal in relation, 
then the child of a refiduary is preferred to the 
child of a more diftant kinfman j as, if' a man 
leave the daughter of a brother’s fon, and the fon 
of a fitter’s daughter, both of them by the fame 





THE MOHAMMEDAN LAW 

father and mother, or by the favie father, or one 
C»f them by the fame father and mother, and the 
other by the fame father only : in this cafe the 
whole eftate goes to the daughter of the brother’s 
ion, becaiife fhe is the child of a refiduary; and, 
|f it be by the fame mother only f difir ihution is 
made between them hy the rule, “ A male has 
" the fliare of two females,” and, by the opinion 
of ABU YUSUF (to whom GOD be merciful!) 
in thirds, according to the perfons, but, by that 
of MUFIAMIVIED (may GOD be merciful to 
him!) in moieties according to the roots; and, 
if they be equal in proximity, and there be no 
child of a refiduary among them, or if all of them 
be children of refiduaries, or if Tome of them be 
children of refiduaries, and fome of them child- 
. ren of thofe entitled to fliares, and their relation 
differ, then ABU YUSUF (to whom GOD be 
merciful !) confiders the ftrongeft in confanguinU 
but MUHAMMED (may GOD be merely 
ful to him !) divides the property among the 
brothers and lifters in moieties, confideidng as 
well the number of the branches, as the ftdes in 
^he roots ; and what has been allotted to each 
fet is diftrlbuted among their branches, as in the 
firft clafs ; thus, ij a man leave daughter of 
the daughter of a fifter hy the fame father and 
mother, fhe is preferred to the foa of the daugh- 
ter of a brother by the iarne father only, acccii*d- 
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lag to ABU YUSUF (to whom GOD be mer- 
ciful!) by reafon of the ftrength of relation; 
but, acGording to MUHAMMED (may God be 
merciful to him !) the property is divided be- 
tween them both in moieties by confideta-tion of 
the roots. So, when a mm leaves three daugh- 
ters of different brothers, and three fons and 
three daughters of different f}fterS| as in thk 
figure: 

^he DeceaJeJ. 

Sifter_Sifter_Sifter_Brother_Brother_Brother 

— ^ 

by the fame 

— — — 

Mother-Father—Father-Mother-Father^Father 
and Mother and Mother 

Son Son Son Daughter Daughter Daughter 
Daughter Daughter Daughter. 

In this cafe, according to ABU YUSUF, the 
property is divided among the branches of the 
whole blood, then among the branches by the 
fame father, then among the branches by the 
fame mother, according to the rule, “ the male 
has the allotment of two females,” in fourths, 
by confidering the perfons ; but, according to 
MUHAMMED (to whom GOD be merci- 
ful !) a third of the eftate is divided equally 
j^mong the branches by the fanae mother, in 
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thirds,' Bjr c'onfidering the equality of their roots 
in the divifion of the parents, and the remainder 
among the branches of the whole blood in moie^ 
ties, by conhdering in the roots the number of 
the branches ; one half to the daughter of the 
brother, the poition of the father, and the other 
between the children of the ftfter, the male hav- 
ing the allotment of two females, by confider- 
ing the perfons ; and the ejiate is corredtly di- 
vided by nine. If a man leave three daughters 
of diiferent brothers’ fons, in this manner; 


Daughter 


Thbe Deceafed. 
— Daughter — 


Daughter 


of a Son of a Brother by the fame 


Father and Mother 


Father 


Mother 



all the property goes to the daughter of the fon 
of the brother by the fame father and mother, 
by the unanimous opinion of the learned^ fine® 
file is the child of a refiduary, and hath alfo the 
ftrength of confanguinlty. 

On the Fourth Clafs, 

The rule as to them w, that, when there is 
only one of them, he has a right to the whole 
property, fmee there is none to obftru^ him| 
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and, when there are feveral, and the fides of their 
relation are the fame, as paternal aunts and pa- 
ternal uncles by the fame mother 'wkb the father^ 
or maternal uncles and aunts, then the ftronger 
of them in confanguinity is preferred, by the 
general allent ; I mean, they, who are related 
by father and mother, are preferred to thofe, 
who are related by the father only^ and they, 
who are related by the father, are preferred to 
thofe, who are by the mother only, whe- 

ther they be males or females ; and, if there be 
males and females, and their relation be equal, 
then the male has the allotment of two females j 
as, if there be a paternal uncle and aunt both by 
me mother, or a maternal uncle and aunt, both, 
by the fame father and mother, or by the fame 
father, or by the fame mother only: and if the 
tides of their confanguinity be different, then no 
regard to the flrength of relation j as, if 

there he a paternal aunt by the fame father and 
mother, and a maternal aunt by the fame mo- 
ther, or a maternal aunt by the fame father and 
mother, and a paternal aunt by the fame mother 
only, then two thirds ^<9 to tile kindred of the 
father, for they arc the father’s allotment, and 
one third to the kindred of the mother, for that 
is the mother’s allotment; then what is allotted 
to each fet is divided among them, as if the 
place of their confanguinity were the fame. 
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t}A their Children ^ and ike Rules concerning ihenn 

The rule as to them is like the rule concern-^ 
ing the firft ciafs ; I mean, that the heft entitled 
of them to the ftsecefFion is tire neareft of . them 
to the deceafed ori whichever fide he is related j 
and, if they be equal iri relation, and the place 
of their confangiiinity be the fanie, then he^ who 
has the ftrength of blood, is preferred, by the 
general affent ; and, if they be equal in degree 
and in bloody and the place of their eonfangui- 
nity be the fame, then the child of a refiduary 
preferred to whoever is not fiich ; as, if a man 
leave the daughter of a paternal uncle, and the 
fon of a paternal aiint, both of them by the fame 
father and iliother, or by the fame father, all the 
property goes to the daughter of the paternal 
uncle j and,'if one of them be by the fame iddhtx 
and mother, and the other by the fathe father 
only, then all the eftate goes to the claimant, 
who has the ftrength of confanguinity, accord- 
ing to the clearer tradition j and this by analogy 
to the maternal aunt by the fame father, for 
though the be the child of a diftant kinfman, 
yet fhe is preferred, by the ftrength of eonfan- 
guinity, to the maternal aunt by the fame moj 
ther though the be the child of an heir ; 
fince the weight which prevails by itfelf, that 
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Is, the ftrength of confanguinity, is greater than 
the %veight by another, which is the defcent from 
an heir. Some of them (the learned) fay, that 
the whole eftate goes to the daughter of the pa- 
ternal uncle fay the fame father, fince fhe is the 
daughter of a refiduary ; and, if they be equal in 
degree, yet the place of their relation differ, they 
have no regard Jhown to the ftrength of confan- 
guinity, nor to the defcent from a refiduary, 
according to the clearer tradition; by analogy 
to the paternal aunt by the fame father and mo-, 
ther, for though flie have two bloods, and be 
the child of an heir on both Tides, and her mo- 
ther be entitled to a legal fhare, yet fhe is not 
preferred to the maternal aunt by the fame fa- 
ther ; but two thirds go to whoever is related by 
the father ; and their regard is fhown to the 
ftrength of blood ; then to the defcent from a 
refiduary ; and one third goes to whoever is re- 
lated by the mother, and there too regard is 
fhown to ftrength of confanguinity: then, ac- 
cording to ABU YUSUF (may GOD be mer- 
ciful to him !) what belongs to each fet is divid- 
ed among the perfons of their branches, with at- 
tention to the number of fides in the branches ; 
and, according to MUHAMMED (may GOD 
be merciful to him !) the property is diftributed 
by the firft line, that differs, with attention to 
the number of the branches and of the fides in 




THE.MOHAJVIHEDAN LAW 


tbe rpGts, as in the firft clafs ; then this rule is 
applied to the fides of the paternal uncles of his 
parents and their maternal uncles ; then to their 
children ; then to the fide of the paternal un- 
cles of the parents of his parents, and to their 
maternal uncles; then to their children, as in 
the cafe of refiduaries. 
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fliare, and the hermaphrodite three fourths of a 
ihare, fmce the hermaphrodite would he entitled 
to a fhare, if he were a male, and to half a fhare, 
if he were a female, and this ix fettled by hu taking 
half the fum of the two portions; or, we may fay, 
he takes the moiety which is afcertained, toge-. 
ther with half the moiety which is difputed, fo 
that there come to him three fourths of a fhare; 

for he (ABU YUSUF) pays attention to the 
legal fhare and to the increafe, and he verifies 
the cafe by nine : or, we may fay, the fon has 
two fhares, and the daughter one fhare, and the 
hermaphrodite a moiety of the two allotments, 
and that is a fliare and half a fhare. But MU- 
HAMMED (may GOD be merciful to him !) 
fays, that the hermaphrodite would take two 
fifths of the eftate, if he were a male, and a 
fourth of the eftate, if he were a female, and 
that he takes a moiety of the two allotments, 
and that give him one fifth and an eighth by 
attention to both fexes ; and the cafe is rectified 
by forty; fince that is the product of one of the 
numbers in the two cafes, which is four, multi- 
plied into the other, which is five, and that pro- 
dutft multiplied by two (‘which is the number of 
the) cafes; and then he, who takes any thing 
by ‘astyhasit multiplied into four, and he, who 
takes any thing by four, has it multiplied into 
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five } that thirteen (hares go to the herma- 
phrodite, aiid eighteen to the fon, and nine to 
the daughter. 


On Pregnancy. 

The longeft time of pregnancy zV two years, 
according to ABU HANI'FAH (may GOD be 
merciful to him !) and his companions ; and ac- 
cording to LAITH, the fon of SAD ALFAHMI 
{may GOD be merciful to him !) three years i 
and, according to ALSHAFII (may GOD be 
merciful to him !) four years : but according to 
ALZUHRI {may GOD be merciful to him !) 
feven years: and the fhorteft time for it is 'fix 
months. There is referved for the child in the 
womb, according to ABU HANIFAH (mav 
GOD be merciful to him !) the portion of four 
foils, or the portion of four daughters, which- 
ever of the two is mofi: ; and there is given to 
the reft of the heirs the fraalleft of the portions ; 
but, according to MUHAMMED (may GOD 
be merciful to him !) there is referved the por- 
tion of three Tons or of three daughters, which- 
ever of the two is moft : LAITH, fon of SAD, 
(may GOD be gracious to him !) reports this 
opinion from him ; but, by another report, there 
is refernoed the portion of two fons ; and one of 
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the two opinions is that of ABU YUSUF (may 
GOD be merciful to him !) as HISHAM re- / 
ports it from him; but ALKHASS'AF reports 
from ABU YtJSUF [may GOD be merciful to 
him !) that there fliould be referved the fliare of 
one fon or of one daughter j and, according to 
this, decifions are made \ and fecurity muft be 
taken, according to his opinion. And, if the 
pregnancy was by the deceafed, and the widow 
produce a child at the full time of the longeft 
period allowed iot pregnancy, or within it, and 
the woman hath not confeflTed her having 
broken her legal term of abftinence, that child 
Ihall inherit, and others may inherit from him ; 
but, if £he produce a child after the longeft time 
of geftation, he lhall not inherit, nor fihall others 
inherit from him : and if the pregnancy was 
from another man than the deceafedi and ftie, 
the kinfwoman^ produce a child in fix months or 
lefs, he lhall inherit; but, if (he produce the 
child after the leaft period of geftation, he fhall 
not inherit. 

Now the way of knowing the life of the child 
at the time of its birth, is, that there be found 
in him that, by which life is proved ; as a voice, 
or fneezing, or weeping, or fmiling, or moving 
a limb j and, if the fmalleft fart of the child 
cOnae out, and he then die, he fhall not inhe- 
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rk^ blit 1^ the greater pari of him come out, 
and then he die, he fhail inherit : and, if he 
come out ftraight ( or "with his head firji J then 
his break is conhdered ; I mean, if his whole 
break come out, he fliall inherit; but if he 
come out inverted (or wiih his feet frji) then 
his navel is confidered. 

The chief rule in arranging cafes on preg- 
nancy is, that the cafe be aVranged by two fup- 
pofitions, I mean by fuppofing, that the child in 
the womb is a male, and by fuppofing, that it 
is a female: then, compare the arrangement 
of both cafes; and, if the numbers agree, mul- 
tiply the meafure of one of the two into the whole 
of the other; and, if they difagree, then multiply 
the whole of one of the two into the whole of 
the other, and the produdl will be the arranger 
of the cafe : then ijiultiply the allotment of 
him, who would have fomething from the cafe, 
which fuppofes a male, into that of the cafe, 
which fuppofes a female, or into its meafure; 
and then that of him, who takes on the fuppo- 
fition of a female, into the cafe of the male, or 
into its meafure, as we have diredied concern- 
‘ing the hermaphrodite; then examine the two 
prddudls of that multiplication; and whether 
of the two is the lefs, that fliall be given ,_to 
fuch an heir ; and the difference between them 
muk be referved from the allotment of that 
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heir ; and, when the child appears, if he be en- 
titled to the whole of what has been referved, 
it is well; but, if he be entitled to a part, let 
him take that part, and let the remainder be 
diftributed among the heirs, and let there 

be oriven to each of thofe heirs what was re* 

O 

ierved from his allotment : as, when a man 
has left a daughter and both his parents, and a 
wife pregnant, then the cafe is reBiJied by twen- 
ty-four on the fup]>ofit!on, that the child in the 
, womb is a male, and by twenty-feven on the 

fuppohtion, that it is a female : now between 
\ the two numbers of the arrangement there is 

an agreement in a third ; and when the mea- 
fure of one of the twm is multiplied into the 
whole of the other, the produci amounts to two 
hundred and fixteen, and by that number is the 
cafe verified ; and, on the fuppoiition of its male 
fex, the wife takes twenty-feven lhares, and 
each of the two parents, thirty-fix but, on the 
luppofition of its female fex, the wife has twen- 
i ty-four, and each of the parents, thirty-two ; 

and twenty-four are given to the wife, and 
three fhares from her allotment are referved ; 
and from the allotment of each of the parents 
are referved four (hares ; and thirteen fhares 
are given to the daughter; fince the part re- 
ferved in her right is the allotment of four fons, 
according to HANIFAH (may GOD be 


262 



THE Mohammedan law 


merciful to him !) and when the fons are four, 
then her allotment is one fliare and four ninths 
of a fhare out of four-and-twenty inuitiplied 
into nine, and that makes thirteen fhares ; and 
this belongs to her, and the refid ue /r relerved, 
which amounts to an hundred and fifteen fhares. 
If the widow bring forth one daughter or more, 
then ail the //jrf referved goes to the daughters ; 
and, if fhe bring forth one fon or more, then 
muff be given to the widow and both parents 
what was referved from their fhares ; and what 
remains muffc be divided among the children : 
and, if fhe bring forth a dead child, then mufi: 
be given to the widow and both parents what 
was referved from their fhares, and to the 
daughter a complete moiety, that is, ninety- 
five fhares more^ and the remainder, which is 
nine fhares, to the father, fince he is the refi- 
duarj. 


On a Loft P erf on, 

A LOST perfon is conjidered as living in re,, 
gard to his eftate j fo that no one can inherit 
from him ; and his eftate is referved, until his 
death can be afcertained ; or the term for a 
prfumption of it has pafted over : now the tra- 
ditionary opinions differ concerning that terrri j 
for, by the clearer tradition, “ when, not one 
** of his equals in age remains, Judgement may 
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“ be given of his death;” but HASAN, the 
fon of ZlYAD, reports from ABUHANIFAH 
(may GOD be mercjfpl to him !) that the term 
is an hundred and twenty years from the day 
on which he was bora; and MUHAMMED 
fays, an hundred and ten years; and ABU 
YUSUF fays, an hundred and five years; and 
fome of them, the learned^ fay, ninety years ; 
and according to t\izt opinion are decilions made. 
Some of the learned in the law fay, that the eftate 
of a loft perfon muft be referved for the final 
regulation of the Imam, and the judgement 
fufpended as to the right of another perfon, fo 
that his fhare from the eftate of his anceftors 
muft be kept, as in the cafe of pregnancy; and, 
when the term is elapfed, and judgement given 
of his death, then his eftate goes to his heirs, 
who are to be found, according to the judge- 
ment on his dcceafe; and, what was referved 
on his account from the eftate of his anceftor, 
is reftored to the heir of his anceftor, from 
whofe eftate that ftiare was referved ; fince the 
loft perfon is dead as to the eftate of another. 
The principle- in arranging cafes concerning 
a loft perfon is, that the cafe be arranged oq a 
fuppofition of his life, and then arranged on a 
fuppofition of his death ; and the reft of the 
operation is what we have mentioned in the 
chapter of pregnancy. 
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On an Jlpofiate. 

When an apoftate from the faith 
naturally, or been killed, or paJTed into a hoftile 
country, and the Kadi has given judgement on 
- his pafTage thither, then what he had accjuired, 
at the time of his being a believer, goes to his 
heirs, w/w /zre believers ; and what he has gain- 
ed fince the time of the apoftafy is placed in the 
publick treafury, according to ABU HANI- 
■ FAH (may GOD be merciful to him !) but, 
according to the two lawyers (ABU YUSUF 
MUHAMMED) both the acquifitions go 
to his believing heirs ; and, according to AL- 

SHAFII (may GOD be merciful to him!) both 
the acquifitions are placed in the publick trea- 
fury; and what he gained after his arrival in 
the hoftile country, that is confifcated by the 
general confent; and all the property of a fe- 
male apoftate goes to her heirs, '"who are be- 
lievers, without diverfity of opinion among our 
mafters, to whom God be merciful ! but an 
apoftate lhall not inherit from any one, neither 
from a believer nor from an apoftate like him- 
felf, and fo a female apoftate fliall not inherit 
from any one ; except when the people of a 
whole diftridl become apoftates altogether, for 
then they inherit reciprocally. 
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0/1 a Captive. 

The rule concerning a captive is like the 
rule of other believers in regard to inheritance, 
as long as he has not departed from the faith; 
hut, if he has departed from the faith, then the 
rule concerning him h the rule concerning an 
apoftate ; but, if his apoftafy be not known, nor 
his life nor his death, then the rule concerning 
him is the rule concerning a loft perfbn. 


On Perfons drowned, or burned, or overwhelmed 
in Ruins. 

When a company of perfons diit, and it is not 
known which of them died firft, they are confi- 
dered, as if they had died at the fame moment ; 
and the eftate of each of them goes to his heirs, 
who are living; and fome of the deceafed fliall 
not inherit from others : this is the approved 

opinion. But ALl and IBNU MASUUD lay, 
according to one of the traditions from them, 
that fome of them fliall inherit from others, 
except in what each of them has inherited 
from the companion of his fate. 



THE SIR jyir TAB, 


In our adminiftration of juftice to Mohamme- 
dans according to their own laws, it will be of 
no ufe to inquire, hat their legiflator meant 
by declaring, that the law of inheritances confi- 
tuted one half of juridical knowledge* : if he in- 
tended any thing more than a ftrong aflertion 
of its importance, he probably had in contem- 
plation the two general modes of acquiring pro- 
perty, contracts -mS fuccefion^ or the agreement 
of parties and the operation of law; and this 
explanation of the phrafe, which had occurred 
to me on my firft perufal of it, is alfo fuggeiled 
hj Say y ad SHBRIF, together with a more 
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law oi fuccefion manifefily relating to the dead, 
it is properly oppofed to all other laws, which 
prefcribe the duties and afcertain the rights of 
ihQ lining', but we merely take notice of the 
fentence, that no part of the Sirajtyyab may be 
unexplained, and proceed to the four ads, 
which, on the deceafe of a Mohammedan, arc 
to be filcceflively performed by the magiftrate, 
or under his authority. 

I. A regard to public decency and conveni- 
ence, as well as to publick religion and health, 
feems in all nations to require, that the bodies 
of deceafed peribns be removed out of fight, 
with all due fpeed and folemnity, at a moderate 
expenfe to be defrayed, even before the pay- 
ment of their juft debts, out of the property 
left by them, on which no legal claim, from 
hypothecation or otherwife, had previoufly at- 
tached : but the Mufelman lawyers, who admit, 
that the funeral charges muft in the firft place 
he defrayed, affign a very whimfical reafon for 
fuch a priority •, hecaufe, they fay, the winding- 
Jheet and other clothes of the dead are ajialogous to 
fuitable apparel %vo)'n by the living, and conft- 
quently fiould not be liable to the. claims of a C7'e- 
difor.' The expenfes of burying a Mobam- 
piedan are very moderate, both in the number 
and value of the clothes, in which the deceafed 
is to be wrapped : as more than three pieces of 
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clotli far a man, oi* than /fiv pieces for a wo- 
man, would be held a prodigal fuperfluity, and 
lefs than thole, a nijgardiy deficiency, of ex- 
pen fe, fo, if the funeral clothes of Amru or 
Hinda were dearer than the vefture ufually 
worn by them, when alive, it w^ould be a cui'- 
pable excefs j and if cheaper, a blameable de- 
feat j but, if in fadl they had been ufed to 
wear one fort of apparel on folemn fefoivals, 
another in vifiting their friends, and a third, 
in their own houfes, the value of their vifitin» 
drefs muft regulate that of their burial, and 
either extreme would be too prodigal or too 
parfimonious. Should their debts, indeed, cover 
the whole of their property, the Is^al expenfe 
of the funeral mult be reduced to the Jiij^cient 
expenle, as it is called^ that is, to /tci? pieces 
of cloth for Amru and to three for Hinda : the 
names, dimenfions, and ufes of all the cloths 
ufed in funerals, both for men and for women, 
are enumerated in Perfianbj Maulam Kasim ; 
but it would be ufelefs to mention them ; and 
it leems only neceflary to add on this arti- 
cle, that if deceafed perfbns leave no property 
whatever, or none without a fpecial lien on it, 
the funeral expenlcs mufo be paid by fuch of 
their relations, as would have been compellable 
by law to maintain them, when living; and, if 
taere be no fuch relations, by the publick trea- 
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fiiry, ill which there is always an ample fund 
arillngfrom forfeitures and elcheats. 

IL After the burial, all the juft debts of the 

deceafed muft be paid out ot his remaining 
alTets, as far as they extend j and, it there be 
many creditors, they ninft be fatisfied in equal 
proportion, except that> debt of healthy to ufe 
, the Arabian phrafe, muft be difcharged before 

I a debt of Jicknefs; that is, a debt contradied or 

ackno’wledged., while the party was of found un- 
derftanding and body, is preferred, when legally 
proved, to one acknowledged in ficknefs, but of 
which no other evidence is produced. A re- 
ligious vow, or promife of a charitable dona- 
tion, as an atonement for fin, conftitutes a debt 
in confcience only; and the fum thus promifed 
muft be paid out of a third part of the afiets, 
after the legal creditors have been fatisfied, pro- 
vided that it was bequeathed by wdil ; but, if 
no will was made, the temporal eftate fiiall not 
be charged with a mere debt of religion. 

III. The legacies of a to the pre- 

fudice of his heirs, muft not exetedi a third 
part of the property left by him, and remain- 
ing after the difcharge of his debts : over a 
third of fuch refidue he has abfolute power ; and 
his legatee ihall receive it immediately, whe- 
ther a fpecifick thing or certain fum of money, 
or only a fradlional part of his eftate, was be- 
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queathed. This is the opinion of Sharif j 
though a diftindion, which the text by no 
means implies, has been taken between a deier- 
ininate and an indeterminate legacy. 

IV. We come now to the dijiributicn of his 
cftate, remaining after the payment of debts 
and legacies, among his heirs (for fo we may 
call them, although real and perfonal property 
are undiftinguifhed in the laws of the Arabs) 
according to certain rules derived from three 
fources, the Karan, the genuine fyftem of oral 
traditions from the legiflator, and thofe opinions 
in which the learned and orthodox have gene- 
rally concurred * : the order, and proportions, in 
which the property of AMRU or HINDA 
muft be diftributed, conftitute the principal 
fubjedl of the work, which we have under- 
taken to explain. 

1. The firfl; clals of are they, who may 
be called becaufe a certain Jbare of the 
eftate is exprefsly allotted to each of them in 

Koran, and particularly in the fourth chap- 
ter of it. 

2. Next come they, who may be diftin- 

guiflied by the name of becaufe they 

take the ref due after the Jhares have been duly 
diftributed ; and they are of two forts, reftdu- 
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aries by conjanguinity and refiduaries for fpedal 
canjl\ the former of whom are preferred in the 
order of fucceffion; the latter are the mafterS; 
or miJfrefles of enfranehifed flaves, or their 
male refiduary heirs, no Jharers be living, 
the take the whole ; but, if there be 

Iharers by confangutnity and no refiduaries, a 
t farther portion of the inheritance reverts to 

I them, though never to the widower or to the 

widow, w'hile any heirs by blood are alive. 

3. On failure of the two preceding clafies, 
the diftribution is made among thofe next of 
kin^ who are neither Jharers nor refduaries: 
they may be called the dijlant kindred. 

4. Should none of the diftant kindred be 
living and capable of inheriting, the eftate goes 
(unlels there be a widow or a widower, who 
is firft entitled to a fare) to him, w^ho may be 
called tho fiicceffor by contraB ; and of that fuc- 
cefllon it is neceflary to give an example : if 
Amru, a man of an unknown defcent, fay to 
Zaid, “ Thou art my kinfman, and ^hal^be 

“ my fuccelTor after my death, any 

I “ fine and ranfom, to which I may become 

“ liable,” and Zaid accept the condition, it is 
a valid contrafi: by the Arabian law; and, if 
Zaid alfo be a man whofe defcent is unknown, 
and make the fame propofal to Amru, who 
like wife accepts it, the contrad is mutual and 
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fimilgr, and they are JucceJJhrs by contraSi reci- 
procally. 

5. If no fuch agreement had been made, but if 
Am 2U in his life time had acknowledged Zaid, 
a man of an unknown pedigree, to be his bro- 
ther or his uncle ^ that is, to be related to him 
Isy father or by his grandfather, though in 
truth he had no fuch relation, and the bare ac- 
knowledgment of Amru cannot be admitted as 
a proof of it, yet, if Amru die without retradt- 
ing his declaration, Zaid is called the achiow- 
hedged khfman by a common ancejior, and {lands 
in the fifth clafs of fuccedors, but takes the 
eilate before the general divifee. 

6. Lafl of all comes the perfon, to whom the 

deceafed had left the whole of his property by 
a will duly made and proved; for, though the law 
fecures to his heirs of the five preceding claiTes 
two thirds of his eftate, yet it fo far refipeds his 
dominion^ while he lived, over his own property, 
and his will as to the diipofal of it after his de- 
ceafe, that it will rather give eifed: to an inten- 
tion not ftridly conformable to law (foi the 
K^rdn to allow p/Wr bequejis only), than 

fuffer his eftate to efcheat ; which mull be the 
confequence of his dying without a reprefent- 
ative. All fuch efcheats to the fovereign go 
towards a fund for charitable ufes ; and accord- 
ing to the fyftem of Zaid, the fon of Tha- 
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BIT, which has been ihortly explained in a 
former publication, that fund, if it he ?-eguIar!y 
ejiablified, k entitled to the whole eftate on 
failure of refiduary heirs, without any return to 
the Iharers, and to the entire exclufion of the 
four laft claflesj but this dodtrine feems quite 
exploded. 

Before tre proceed to the law of Jhares, it 
is proper to take notice of the four impedi- 
ments to fucceffion i which are flavery, homi- 
cide, difference of religion, and difference of 
country, or of allegiance; the laft of which 
diiabilities relates only to Inch as are not 
felmans. 

I . Slavery, by the Mohammedan law, is either 
perfeSi and ahfolute, as when the flave and all, 
that he can poffefs, are wholly at the difpofal 
of his mafter, or mperfeSi and privileged^ as 
when the mafter has promifed the flave his 
freedom on his paying a certain fum of monev 
by ealy inftalments, or, wdthout any payment, 
after the death of the mafter : a female Have, 
who has borne a child to her mafter, is alfo 
privileged; but in both forts of flavery, as long 
as it continues, the flave can acquire no pro- 
perty, and confequently cannot inherit. The 
jdrabian cuftom of allowing a flave to cultivate 
a piece of land, or fet up a trade, on his own 
account, fo that he may work out his raanu- 

VOL. VI. 


T 



274 A dOMMENTAUY 'ON 

mlflfon 1>y pnidence and induftry, and by de- 
grees pay the price of his freedom, may fug- 
geft an excellent mode of enfrafichifing the 
black flaves in our plantations, with great ad- 
vantage to our country and without lols to their 
proprietors. 

3 . Homicide is either malice frepen/e 

and puniihable with death, or mthout proof of 
malice, and expiable by redeeming a Mufelman 
Have, or by facing two entire months, and by 
paying the price of blood or, thirdly, it is ac- 
cidental, for which an expiation is neceflary. 
Malicious homicide, or murder (for, by the beft 
opinions, the jdrabian law on this head nearly 
refembles our own^ is committed, when a hu- 
man creature is mnjuftly killed with a weapon. 
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by ordinary care, as if Amru were to iboot an 
arrow at a wild beaft, and the arrow by acci- 
dent were to kill Zaid, or if MaziK were to 
fall from his terrace upon Zuhair and kill 
him by his fall j in which cafes the flayer 
would not be permitted to inherit from the fmn. 
If, however, a man were to dig a pit, or fix 
a large ftone, on the field of another, and the 
owner of the field were to be killed by falling 
at night into the pit, or running againfl; the 
ftone, the doer of the illegal ad, which was 
the primary occafion (but not the caufe ) of the 
death, muft pay the price of blood, but would 
not, it feems, be difabled from fucceeding to 
the property of the deceafed, whom he could 
not in ftridnefs be faid to have killed. 

3, An unbeliever fliall never be heir to a be- 
liever, nor converfely j but infidel fubjects may 
inherit from infidels. 

4. The difference between two ftates or 
countries confifts in the difference of fove- 
reigns, by whom protection is given to their 
refpedive fubjeds, and to whom allegiance is 
refpedively due from them: this difference is 
particularly marked between a country govern- 
ed by a Mohammedan power and a country ruled 
by a prince oi any other reiigion ; for they are 
always, virtually at leaft, in a ftate of w'arfare, 
the firft being called by lawyers the feat of pea 
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and the lecond, the feat of hofiiliiy. A differ- 
ence of country, therefore, which excludes 
from the right of inheriting, is either aSiual 
and U7iqiiaiyief as when an alien enemy refides 
in the feat of hojiility, or when an alien has 
chofen his domicil in the feat of peace, and pays 
the tribute exaded from infidels, in which calc 
the tributary Ihzll not be heir to the alien enemy 
dying abroad, nor converfely, becaufe each of 
them owed a feparate allegiance y or the differ- 
ence is as when z fugitive enemy 

feeks quarter, and obtains a temporary refi- 
dence in the feat of peace, or when two alien 
enemies are fugitives from two different hoflile 
countries : now, although the tributary and the 
fugitive adually live in the fame kingdom, yet, 
lince the fugitive continues a fubjed of the 
hoflile power, he remains, as it were, under a 
different government, and there is no mutual 
right of fucceffion between him and the tri- 
butary j nor, by fimilarity of reafon, between 
two fugitives, who leave two diftind hoflile 
governments, and obtain quarter for a time in 
the land of believers, but without any intention 
of making it their conflant abode. 

If none of thefe four incapacities preclude the 
heirs of Amru from the legal fucceffion to his 
eflate, which we will fuppofe already fold and 
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reduced to money of one denomination, tHe 
magiftrate, or his officer, muft proceed to the 
diftribution of the Jharesi and, as they are a 
moiety y 2 . fourth ^ zn eighth^ two thirds, one third, 
and 2 fxth, of the aggregate fum, it "will be 
convenient at firft to confider that fum as con- 
fifting of twenty-four equal parts, fo that the 
fhares will be, in whole numbers, twelve, fx^ 
three, fxteen, eight, and four. 

The fearers are twelve ^r{om, four males 
and eight females ; but, before we fpecify their 
refpedlive allotments, it is necellary to premife 
that a grandfather and a grandmother, according 
to the Arabiaei idiom, fignify a male, and a 
female, ancefor in any degree ; that a true grand- 
father is he, between whom and the deceafed 
no female anceftor intervened ; that a falfe 
grandfather is, where the paternal line ofafcent 
was broken by the intervention of a female j 
and that a grandmother alfo is called true, when 
no falfe grandfather intervened between her and 
the deceafed ; in fhort, the only true line of an- 
ceftry, according to the Arabs, is an uninter- 
rupted fucceffion of paternal forefathers. The 
male fharers then are \he father, the true grand- 
father, the brother by the fame mother only, and 
the widower: the females are the widow, the 
daughter, the female iffue of the fin, die fijier of 
the whole blood, the JiJter by the fame father only. 
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the JiJler iy the fame mother only, mother 
herfelf, true grandmother. 

We begin with the males in the order of the 
fhares before enumerated; and, i. The father 
of Amru *or Hinda takes * a Jixth abfolutely, 
though a fon of the deceafed be living, or any 
male defcendant, who claims wholly through 
males j but, if there be no fuch male defcend- 
ant, he becomes a rejiduary heir% and, if there 
be only a daughter of the deceafed, or ^female 
defcendant from the fon, he firft has his legal 
fhare, or a Jixth.^ and, when her ihare alfo has 
been allotted, he claims the refidue. %. The 
true grandfather is excluded from any lhare by 
the living father, through whom alone the 
grandfather bore a relation to the deceafed j 
and, although a fimilar reafon might afterwards 
be applied to the mother, and operate to the 
/ exclufion of her children, yet the father has 

/■ the additional ferength of a double title, both 

as ^ Jloarer ztiA a rejiduary: but, if the father 
alfo be dead, father, or true paternal ancefe 
' s tor, has exadtly the fame intereft, except in four 

cafes, which will be prefently mentioned. 3. 
A lingle half-brother, by the fame mother 
only, takes a Jixth, and two or more fuch half- 
brothers, a if ; provided that the deceafed 

¥ pgge 
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left neither childrenj nor male ifllie of a fon, 
nor a father, nor a true grandfather j by any of 
wlaoni the brothers by the fame mother are ex- 
cluded; and this article brings us necelTarily to 
one clafs of female fliarers ; for, in this injtance^ 
there is no diflinftion of fex; both brothers 
and fijiers by the fame mother only having an 
equal right and an equal fliare in the diftribu- 
tion. 4. A moiety of Hinda’s eftate, if fhe 
die without children, ot the iifue of a deceafed 
fon, goes to her widower Amru, who, if flie 
leave fuch ilTue, has no more than a fourth. 

As examples of the father’s rights, let us 
fuppofe Amru to have died worth two thou- 
fand four hundred pieces of gold, leaving his 
father Zaid, and either a fon or a fon’s fon, 
Omar : in this cafe the four hundred pieces are 
the Ihare of Zaid, and Omar takes the re- 
maining two thoufandj but, if Amru leave 
only his father Zaid and either a daughter, or 
fon’s daughter, L aila, the father is firft entitled 
to the four hundred pieces, or Jixth part ; and, 
after Laila has received twelve hundred, or a 
moiety of the eftate (which, as we lhall fee, 
her fare in this cafe), he takes, refiduary,^ 
the eight hundred pieces, which remains; fo 
that the property of Amru is equally divided 
between them. Should no relation be left but 

Zaiu the father, and Lebid the brother, of the 


deceafed, Lebid is excluded; and the whole 
^flate goes to Zaid, If, in the three preced- 
ing cafes, the paternal grandfather Salim had 
been left inftead of Zaid, his rights would 
have been precifely the fame; and the only 
difference between Zaid . and Salim will ap- 
pear from the four following examples. i. 
The paternal grandmother would be excluded 
by Zaid her fon, but not by his father, her 
hiifband, Salim. 2. If Amru or Hinda 
leave a father Zaid, a mother Solma, and a 
widow Zaineb, or widower Haketh, the 
mother takes a third part of what remains after 
Zaineb or Hareth has received the legal 
fhare; but, if Salim be fubftituted for Zaid, 
Ihe would have a right to a third of the nj^hole 
^fets, according to the prevailing opinion, al- 
though Abu YirsuF thought her entitled, even 
in that cafe, to no more than a third of the re- 
mainder. 3 . The brothers of the whole blood, 
and thofe by the fame father only, are excluded 
from, the inheritance by Zaid the father, but 
not by the grandfather Salim, as the beft law- 
yers agree,^ diCenting on this point from their 
mafter Abu HANiFAH. 4. If Amru had ma- 
numitted his flave Yas min, and died, leaving 
Zaid and a ion Omaf. n livfh 
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of the right of fucceffion to Ya'shIk would 
have vefted, according to Ab'u Yu'suf, in 
Z AID, but, if the paternal grandfather Sa'l iM 
had been left inftead of the father, the w'hole 
intereft would have veiled in the fon: in this 
cafe that illuftrious lawyer ultimately diffented 
from his mailer and from his fellow-lludent 
Muhammed, who were both very juflly of 
opinion, that, whether Zaid or Sa'lim were 
alive on the death of the manumittor, the 
whole right of fucceffion to the manumittee 
vefted in Omar. 

Let us proceed to the Ih ares of the females 
and I. If Amru die without children, and 
without any iffue of a deceafed fon, his widow 
Hind A mull receive a fourth of his alfets; but 
her lhare is an eighth only*, if any fuch iffue 
be living: Ihould he leave more widows than 
one, they take equal parts of fuch fourth or 
eighth-, fo that the legal ffiare of the widower 
is always in a double ratio to that of the wddow 
or widows: as, if Hinda die worth twenty- 
four thon^^nd zecchins, her furviving hulband 
Amru muff be entitled either to twelve or to 
fix thoufandj and if Amru die with the fame 
ellate, his widow Hinda mull have either^A? 
or three thoufand for her foie lliarej or, if 
Zaineb and Abla had alfo been legally mar- 
ried to Amru, the three widows mull receive 
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either or am thoufand zecchins each, as 
the cafe may happen. 2. One daughter takes a 
moiety, and tnjoQ or more daughters have t'wo 
thirds^ of their father’s eftate; but, if the deceafed 
left a fon, the rule, expreffed in the Koran, is 
this; “ to one male give the portion of two 
females;” and the daughters in that cafe are 
not properly Jharers, hot rejiduary '^eirs \N\xh 
the fon, their part of the inheritance being 
always in a fubduple ratio to his part. Thus, 
if Amru die worth twenty^four thoufand pieces 
of gold, his only child Fatima takes twelve 
thoufand as her Jharei hut, if flie have three 
lifters, A^za, Lati'fa, and Zuba;da, two 
thirds of the aflets, or Jixteen thoufand pieces, 
are equally divided between the four girlsr and 
if there be a fon Omar, he muft receive, in 
the firft cafe, Jtxteen thoufand, while Fa'TIMA 
has eight', and, in the fecond, eight thoufand, 
while fhe and her lifters take each four thou-* 
fand, pieces. 3. If Omar had died before his 
father, leaving female iffue, and his father had 
then died without any daughter of his own, the 
daughters of Omar would have had precifely 
the fame fhares, to which thofe of Amru him- 
lelf would have been entitled; but, had Fa'ti- 
MA been living, fhe would have taken half the 
eftate, or twelve thoufand pieces of gold, and a 
fxth only, or foztr thoufand, the complement of 
two thirds or Jixteen thoufand, would have 
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been equally diftributed among her nieces. 
Had Fatima and K'Z.za been at that time 
alive, they would have taken their legal fhare, 
to the exclufion of their brother’s female iffue, 
ualefs the right of that iffue had been fuftained 
by a male in an equals or a lower degree, who 
would have made them refduaries, the male 
j “ taking, by the rule, the portion of females j” 

; but a male in a Alg/jer degree would not have 

given them that advantage; and, if Omar 
himfelf had furvived, his daughters would have 
been wholly excluded. The fx cafes, there- 
fore, or different fituations, of the female iffue 
of Omar may be thus recapitulated: i. A 
fingle female takes a moiety. 2. Two or more 
have two thirds. 3. A male in the fame, or a 
lower, degree than themfelves, gives them a 
refidiiary right in a fubduple ratio to his own. 
4. With a daughter of Amru, who is entitled 
to half they would have only a fixth^ to make 
up the regular (hare of the female iffue. 5, 
They are excluded, if Amru left more daugh- 
ters than one, but no male iffue in any equal, 
or a lower, degree. 6. A fon alfo of Amrit wholly 
excludes them. In the three firft cafes, their le- 
gal claims correfpond with thofe of daughters; 
but in the three laft their rights are w’^eaker, be- 
caufe they are in a remoter degree from the 
depeafedr 
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" The pedigree exhibited in the text* is called 
by the Arabs the tajhbib, becaufe, in their 
opinion, it fharpens the underftanding, and 
captivates the fancy as much as the compojition 
of an elegant love-poem, which the woj'd li- 
terally fignifies ; but, without adopting fo wild 
a metaphor, we may trul) fay, that it is very 
perfpicuous, and that no comment, after what 
has been premifed, could render it clearer. An 
example, however, will fliovv more diftindlly 
than an abftrafl rule, in what manner an 
eftate is divifible, when a male defeendant 
gives a refiduary title to a female in the lame, 
or in s. higher, degree. Call the only fur- 
viving male defeendant Omar, and fuppofe 
him to be the brother of Amina, who hands 
lowed in the firll fet of females; here the 
higheft female in that fet mud receive a moiety 
of the alfets ; the next below her takes a fxth 
together with the highed of the fecond fet, as 
the complement of two thirds ; and the ref due 
mud be divided into five portions, of which 
Omar claims two and each of the females in 
the fame degree, one; but the three females 
below them are excluded. If Omar be the 
brother of Zaei’fa, whom we luppofe the 
lowed of the middle fet, the remaining third 
of the edate mud be didributed in feventbs. 

Page 218 . 



1 



$ 


THE SIRA'JIYYAH. 


285 


becaufe there are>f females, three in a higher, 
and mo hxi ^ equal, degree wiA Omar, who 
muft always have a double portion , and, d he 
be the brother of Unaiza, the loweh female 
of the third fet (who, on the former fuppofi- 
tion, would have been excluded) , there will 
be fix female refidiiaries entitled to portions 

thh oL. ta in a fubduple ratio ;ro that, 

if Amru died worth twenty-four thoufand du- 
cats, the daughter of his fon takes twelve thou- 
fand of them ; the two daughters of his fons 
fons receive each two thoufand ; and, the refi- 
due being eight, Omar is entitled alfo to two 
thoufand ducats, while Unaiza and the /w 
women, who remain, have each thoufand 
which they owe to the fortunate exiftence of 

Omar. 4.* The rights of fifters by the fame 
father and mother, and (5.) thofe of fifters by 
the fame father only, are explained in the text 
with fufficient clearnefs, but it is proper to ob- 
ferve, that the fifth cafe of the firft clafs is com- 
prifed \i\ th.c fieve?ith cafe of the fecond ; and 
that (6.) the fifters by the fame mother have 
been mentioned in a former fedion. There 
will be no ufe in repeating the ingenious argu- 
ments of Ibnu Abbas in fupport of his dmeut 
on many points from other old lawyers, nor trie 
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folid anfwers, wlddb liave beea given to his ob- 


jeSions ; but a ftory, told by Sharif, may here 
be repeated, becaufe it conveys an idea of the 
traditionary Arabian law, and fhows from what 
fources our excellent author derived his doc- 



trine: * Hudhail ufed to relate, that x'\bu 

* Musa, being confiilted on the diftribution of 

* an heritage among a daughter, a fon’s daugh-^ 

* ter, and a fijler, anfwered, the jirfi muji have 

* a moiety, the fecond a Jixtb ; and the third, 

* what remains-, but “ Confult Ibnu Masuud, 
added he, and apprize me of his anfwer 

■ A , 

‘when Ibnu Masuud, was confulted, he faid, 

* that he was prefent, when Muhammed him- 

* felf gave the fame decifion and, when that 
anfwer was reported to Abu Musa, he faid,. 

you muft put no queftions to me, as long as- 
“ that illuftrious lawyer remains with you.” 
y.* Although the different rights of the mother 
in different cafes be very clearly explained, yet 
her title to a third of the ref due may be illuf- 
trated by two examples ; firft, if Adhra leave 
only herhufband Wamik, her mother S5 ada, 
and her father Maz in, half of her eftate goes 
to Wamik, a third of the other half, or a fixth 
.of the whole, to S6 ada, and the remainder to 


:■# Page 


THl SiRA'EYYAil; 


S87 


I^Iazin; but, fecondly, if W ami k leave only 
bis wife Adhra, his mother Zai neb and his 
father Lebid, the widow takes a quarter of his 
property, while Zaineb has a third j and Le- 
bid two thirds, of the remaining tliree quarters. 

8. In giving an example of the divifion between 
two great grandmothers we may anticipate in 
fome degree the arithmetical part of the work, 
which will be found extremely clear and inge- 
nious. The pedigree exhibited by Sharif is 
in this form ; 

Father Mother Mother 

\ / / 

Father Mother 

\ / 

Father 

Now the paternal grandmother’s mother, and 
the mother of the paternal grandfather, are to- 
gether entitled to a fixth, and the paternal 
grandfather’s father to the refidue, of the eftate, 
which ought, by the general rule, to be divided 
into/r parts, becaufe fix is the denominator of 
the lharej but, to avoid a fradion, we muft 
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Qbferve the proportion of one, or the fixth part, 
to f^Of or the number of perfons entitled to it j 
and, fince one and are prime to each other, 
we raufl multiply two into y/.v, and the produdl 
is the number of parts into which the property 
muft be divided; fo that of hvche ccws or 
horfes the great grandfather will have ten, and 
each of the great grandmothers, one. 

The great grandfathers are called anccflors in 
the fecond, and their fathers, anceftors in the 
third, degree, and fo forth ; and it muft be re- 
marked that in thefe tables the number of female 
anceftors, who inherit with the males, is equal 
to the number of fuch degrees i thus in the fol- 
lowing. 


there are three great great grandmothers, and 
the eftate muft be divided into eighteen parts, 
becaufe one and three are prime to each other. 
We fuppofe in both pedigrees, that the higheft 
line only are left by the deceafed Amru ; for, 
by the text, the nearef female anceftor excludes 
the more dijiant', and, if he leave his father 
ZuHAiR, and his paternal grandmother Azz a, 
with Lai-l A his maternal grandmother’s mother. 
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Z O’ HAIR takes the whole inheritance ; for he 
excludes Azz A, and ihe, being nearer in de- 
gree, excludes L ail A. 

Let us conclude the fubjedt with a cafe put 
by Sharif in illuftration of the pedigree in the 
text : ZUBAIDA gave her daughter’s daughter 
Mayya in marriage to her fon’s fon Bashar, 
and the young pair had a fon Amru, who ac- 
quired an eftate, and died : now Zubaida was 
both paternal and maternal great grandmother 
of Amru, and had, therefore, a double relation 
to him ; but another woman, named Zuhra, 

had married her daughter Solma to Fared, 
who was the fon of Zubaida, brother of 
Abla, and father of Bashar; fo that Zuhra 
was Amru’s paternal grandmother’s mother, 
and had only a fmgle relation ; as it will appear 
by the following arrangement of the family : 

Zuhra Zubaida 

1 / 

Solma — Fa'red Abla 

/ I 

Bashar Mayya 

Amru 

The cafe of a triple relation will be no lefs evi- 
dent from the following pedigree ; 

u. 
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Zu BAIDA 


ma -Fared Abla Zaineb 


Bashar- 


-Mayva A: 


Am r u— — —Fa t i m a 

Zaid 

, if Amru, whom in the former cafe we 
fuppofed to be dead without iilue, had lived 
and married his coufin Fatima, by whom he 
had a Ion Zaid, who died leaving property, 
Zu BAIDA would have a fr/p/e relation to the 
deceafed; firft, as his maternal great grandmo- 
ther’s mother ; fecondly, as his paternal grand- 
mother’s grandmotherj and thirdly, as the mo- 
ther of his paternal great grandfather; but 
Zuhra has only a Jwg/e relation to Zaid, 
grandmother of his paternal grandfather 
Bashar. 

In both thefa cafes a of the affets is 
divided equally between the two female ancef- 
tors, by the opinion of Abu Yusuf, and, ac- 
cording to one authority, by that of his great 
mafter alfoj but his fellow- ftudent Muham- 
MED (whofe arguments, and the anfwers to 
them, it is needlefs to add) contended, that 


Hi 
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ZuBAiDA would be entitled in the firfl: cafe to 
two-thrds, and in the fecond, to three-fourths^ 
of da^ijixth part, according to the number of 
modes, in which llie was related to Amru or 
Zaid. 

No comment could add perfpicuitj to the 
einrefiduary heirs*, until we come to 
the cafes of inheritance from enfranchifed 
Haves f , where a fhort elucidation of the text 
appears neceffary. If Amru enfranchife Ner- 
Gis, and die, leaving a fon Brcr, and a daugh- 
ter Laila; then, on the death of Nergis 
without refduary heirs by blood, his propertv 
goes wholly to Beck, and L ail a, by the tra- 
ditionary rule, takes nothing ; but, fuppofe 
Laila herfelf to manumit her black Have, 
SusEN, who then purchafes a Have Mis c, and 
gives him freedom j and fuppofe Susen firfb, 
and Misc afterwards, to die without refiduary 
heirs, in this cafe the eftate of Mi sc goes to 
Laila; nor would there be any diiferSice, if 
the two manumiffions had been conditioned to 
pay a ceitain fum of money at u certain time. 
The cafe of ^ manumiflion promifed- on the 
death of the miftrefs, has rather more difficulty | 
but an example will make it clear: Laila 
promifes Nergis, that, on her death, he Hball 
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by the perfuafion of a Chrijlian 
renounces her faith, and feeks re- 
hoftile country: now a leliever can- 
be the Jlave of an infidel \ and the Moham- 
rnedan judge pronounces accordingly, that Ner- 
Gis has gained his freedom ; but Laila, re- 
penting of her apoP-afy, returns to her native 
country and her former belief j after which 
Nergis dies without heirs : Laila fucceeds 
as refiduary to her promifee, as flie would have 
fucceeded to a flave of Nergis purchafed after 
the decifion of the judge, if a fimilar promife 
of manumiffion at his death had been made by 
the mafter 5 and if that fecond promifee had 
died without heirs after her repentance and re- 
turn. Should Cafur, a Have of Laila, mar- 
ry, with her confent, Merjana, the freedwo- 
man of Amru, the fon of that couple would 
be born free, becaule, in refpedt of freedom or 
flavery, a child has the condition of its mother^ 
and he bears a relation to Amru her manumit- 
torj but ihould Laila give Cafur his free- 
dom, he would draw that relation from Amru, 
through himfeif, to Laila, fo that fhe would 
fucceed to the fon of Cafur and Merjana, 
if he died after his parents and without other 
heirs of the firft or fecond clafs : the cafe would 
if Cafur being enfranchifed, had 
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bought a flave Misc, and given him in marri- 
age to the freedwoman of Zaid; for, if the 
iflue of that marriage had been a fon, bom free, 
but with a relation to Zaid, and if Cafur had 
then given Misc his liberty, he would have 
drawn from Zaid the relation of his freedman’s 
child, and transferred it, through himfelfi to 
Laila his former miftrefs. This docflrine of a 
relation (as the Arabs call it) firft vejied through 
the mother and then devejled through the father, 
is founded on a decilion of Othman in the 
cafe of ZtTBAiR and Rafi. 

We had occalion before, to mention the dif- 
ference (according to Abu Yusuf) between the 
father t and the grandfather^ of the manumittor 
in regard to their fucceflion, with his fony to the 
property of a freedman ; nor can any thing of 
moment be added here ; but it will be proper to 
explain at large the concluding cafe in the chap- 
ter of refduarieSy which proves, that the rela- 
tion of enfranchiferaent may arife by the aB of 
law as well as by the aB of the party. Let it be 
premifed, that marriage is prohibited between 
kindred of two clafles ; firft, between ail thofe 
in afcending or defcending lines of confangui- 
nity, who are called fecondiy, between 

brothers and fifters, and their iflue, or between 
nephews or nieces and aunts or uncles, paternal 
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or maternal, who are called intermediate ; but, 
bet^veen thofe of the third, or dtijhmt, clafs, as 
the firft or other coufms, there is no prohibi- 
tion : no%r, if Amru or Hikda pmxhafe a 
kinfwoman or kinfraan within either of the pro- 
hibited degrees, the Have becomes inftantly 
free, and a right of fucceffion vefts in the pur- 
chafor, though the mafterfliip began and ended 
in one moment. Gall the three daughters of 
Hareth a Have, Zubaida, Saftya, Amina, 
who derived freedom from their mother, and 
two of whom, the lirft and third, purchafe Ha- 
reth for fifty pieces of gold : he becomes in 
that inftant free; and, if he die leaving pro- 
perty, two thirds of it go to his three daughters 
as their legal fliares, and the refidue belongs to 
the two, who procured him liberty; three fifths 
of it to Zubaida, who contributed her thirty, 
and two fifths to Amin a, who added her twen~ 
ty, pieces. To arrange the difiribution without 
fradbions, begin with three, the denominator of 
the legal ihare : now two, its numerator, is 
prime to the number of fearers ; and one is prime 
alfo to Jive, the number of refiduary portions ; 
but thirty asidt. twenty axt compqfed t6 oxiQ an- 
other, fmee /(?/? meafures thirty by three and 
twenty by two ; and Jive,thc fum of thofe tenths, 
may be confidered as ftanding in the place of the 
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number of rellduaries : again, and three are 
prime to each other, and their produd is fifteen^ 
which, being multiplied into three, the firft- 
raentioned denominator, produces forty-five, the 
number of equal parcels, into which Hareth’s 
eftate muft be divided ; fo that thirty, or Hvo 
thirds, may be diftributed in tens to the three 
daughters, and fifteen or the refidue, in threes to 
the de’o, who redeemed their father; Zubaida 
taking in all nineteen, Amina fixteen, and Sa- 
fi Y a, only ten, portions of the inheritance. 
This is the calculation of Sharif, and the 
grounds of it will prefently appear ; but the 
operation might have been fhortened thus ; mul- 
tiply the denominator of the legal fieare into the 
number of fharers, and then multiply the pro- 
dud into the denominator of the refiduary por- 
tions. 

The chapter of exdufion^x?, very perfpicuous; 
but the cafe of an unbelieving heir having really 
occurred in the time of Ali, we may infert it 
as a monument of early Arabian jurifprudence. 
Solma had embraced the new faith, and died, 
leaving her hufband, and two brothers by the 
fame mother, who were all three believers, 
with aj^?7, who continued an infidel: on a dif- 
pute concerning the inheritance, Ali and Z aid 
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gaire a moiety to the widower, confidering the 
fon as 3kdiaa\\j iiead, a third to the half-brothers, 
and the reft to fuch of the refiduaries as be- 
lieved in the Ksrdfi; while Ibxu’l Masuud 
infiftedj that the fon was dead as to the right of 
inheriting, but alive as to the power of exclud- 
ing, and thought that he drove the widower 
from a moiety to a fourth part only of Solma’s 
eftate ; but the fonner opinion has prevailed, 
and in a curious book (for which there muft 
have been abundant materials) entitled The Dif- 
fenfions of the Learned, it is admitted, that, by 
univerfal aflent, if Amru leave a father, who is 
either a flave or an infidel, and a paternal grand- 
father, who is both free and a believer, the 
father is confidered as dead in law to all pur- 
pofes, and the grandfather is heir to Amru. 

We come now to the Arabian method of af- 
certaining the Ihialleft number of parcels, into 
which an eftate can be divided, fo as to avoid 
fradtions in the legal diftribution of it : that 
number we call the denominator, or devifor, of 
the efiate, though the Arabick word mean lite- 
rally the place of coming out ; and the problem 
is eafily folved by the following rules : if the 
two numbers in queftion be prime, multiply 
one of them into the other ; if they be compoft 
to each other, multiply the meafure of one into 
the fecond, and the produdl will be the number 
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fought. The •whole fed:ion * is as clear as it 
could be made in a verbal tranflation j and it 
would be fuperfluous to add examples of all the 
cafes, which muft occur to every one, who has 
attentively perufed the preceding parts of the 
work. 

A cafe, which arofe in the reign of Omar, 
has given occaiion to fome debate 'f : Laila 
died, leaving only Amru her hufband, Hinda 
her mother, and Abla her fifter of the whole 
blood. Now the hufband and fifter were each 
entitled to a moiety, and the mother, to a third, 
of Laila’s property, which, by the rule then 
eftablilhed, could be divided into parts only; 
but Abbas, a companion of Muhammed, be- 
ing confulted by the Caliph, propofed, that the 
regular divifor fhould be fo increafed, that of 
eight parts Amru and Abla might each take 
three^ and JHinda tnjoo. The fon of Abbas, 
whofe opinions -were always rather ingenious 
than folid, was prefent at the decifion ; but, 
fearing the bad temper of the Caliph, fuppreffed 
at that time his own fentiments: he thought, 
that the fifter, having (as we have feen) a 
weaker right, fhould bear the lofs, becaufe, 
•where different rights concur, the weakeft invaria- 
bly yields', and he faid, that if an arithmetician 
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could numter the fands, yet he could never 
make two halves and a third equal to a whole ; 
but his opinion has never been adopted, becaufe, 
although the ^Jier may in fome cafes be re- 
moved into a diftindt clafs of heirs, yet, with a 
hufband and a mother of the deceafed, her fhare 
is fixed by pofitive law, and flie cannot by any 
means be deprived of it ; fo that the (hares of 
all the claimants muft be diminilhed in exadi 
froporthn ; for inftance, if the property had 
been twenty-four pieces of gold, the mother 
would claim eighty and each of the other heirs, 
twelve \ now thofe claims cannot all be fatisfied, 
but eight is to twelve, as fix to yiine, which v/iil 
be the refpedlive fliares, according to the de- 
cifion of Abbas. 

Examples of the divifory/;.- increafed to /even 
and to nine, or of twelve to thirteen, fifteen, and 
feventeen, would appear equally ingenious, but 
would fwell this commentary to an immoderate 
fize : there are two decifions, however, deferv- 
ing particular notice, becaufe they were made in 
real caufes, and have been univerlally approved. 
ZuBAiDA left her hufband Adnan, with, two 
ffters f the whole blood, two JiJiers by the fame 
mother only, tht mother htxm i whofe legal 
arcs, in order as they are mentioned, were 
moiety, two thirds, a third, and a fixth: it was 
impoffibie, therefore, to diftribute them out of 
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pieces, for inftance, divided into fix equal 
parcels; but the judge, named Shuraih, di* 
vided the whole eftate into ten parcels, each con- 
fifting oi three pieces, and allotted them, to the 
claimants in the proportion of their fliares ; that 
is, to the hufband, three parcels, to the lifters 
of the whole blood, four ; to the haif-fifters, 

two', and to the mother, one-, afiuring Adnan, 
who at firft complained of the judgement, that 
Om ar had made a iimilar decifton ; and this 
cafe acquired celebrity among ‘Cat Arabs hj the 
name of Shuraihiyya. The next cafe, which 
was anfwered at once by Ali, while he was 
haranguing the people in the mimbar, or pulpit. 


at CuFA, is fully ftated in the text : the fhare 
of the widow was, regularly, an eighth ; that of 
the daughters, tito thirds ; and that of each pa- 
rent, a Jixth, all which cannot be diftributed out 
of t^joenty-four parcels; but Ali pronounced, 
that the property of the deceafed ftiould be di- 
vided into toventy-feven equal parts, of which 
the widow ftiould have three-, the daughters 
fixteen ', and the two parents, It is re- 

corded, that, when the perfon, who confulted 
Ali, was much diffatisfied with his anfwer, and 
a&xC. whether the widow was not legally entitled 
to an eighth, the faid rapidly, “ it is be- 

come a ninth f and proceeded in his harangue 
with his iifual eloquence. 






unequal, either the fmaller is an aliquot part of 
the greater, or they have a common meafure, 
which muft either ho. unit alone, or fome num- 
icr^ which the Arabs define a multitude compofed 
af units. When the greateft common meafure 
is found by the rule, they confider the two 
numbers as agreeing \a. a fradion, which has 
that common meafure for its denominator and 
unit for its numerator ; but the nature of the Ara- 
hick language makes it impoffible to exprefs in a 
lingle word the fradions lefs than a tenth : thus 
twenty-feven and t’wenty-foiir agree, as they ex- 
prefs it, in a third ; and a third of each number 
is called its -waf k, or meafure, as nine of twen- 
ty-feven, and eight of twenty-four. After this 
explanation of the word, which is tranflated the 
wteajure, there will be no difficulty in the fol- 
lowing cafes. 

I. -f Amru leaves only his father and mother 
and ten daughters : now, by the rule, his eftate 
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, fhould be divided into^A; parts, becaufe tbe 

i fliare of each parent is a and that of ail 

i the daughters two thirds ; but four parts cannot 

be diftributed, without a fradion, among ten 
( perfons ; for which reafon we muft multiply 

five^ which is the meafure of into jf&, 

which is the firft number of parcels, and the 
produa thirty \% the number of lots, into which 
; the property of Amru muft in fad be divided; 

I each of his parents taking lots, and each of 

! his daughters two. 

11. Hinda leaves her hulband, both her pa- 
rents, and fix daughters ; whofe legal ftiares are 
a. fourth^ two jlxths, and two thirds^ of the inhe- 
ritance : now the regular denominator of the 
lots would he twelve, but it is raifed to fifteen i 
and fmce eight parcels cannot be diftributed 
equally among daughters, the meafure of fix, 
i ox three, is multiplied by fifteen ; fo that of 

forty-five lots nine may go to the hulband, twelve 
I to the parents, and twenty-four to the daughters, 

[ ' in exadf proportion to their firft diftributive 

j fhares. 

It will be very eafy to apply the remaining 

rules to all the other examples given by SiRA- 
j’uDDiN* j but fince, in the two laft cafes, 
which are not likely to occur, ' the inheritance 
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parcels, 

the Arabian mode, in 
length, would be infuffcrablj tedious, 
der may make it in figures with 
or no trouble. The latter of tliofe two 
cafes * is, however, fubjoined ; becaufe it will 
y explain the fediion, in which no examples 
are given. Saab leaves /w wives, female 
anceftoiB, capable of inheriting together, ten 
and /even paternal uncles, whofe 
of twenty-four (the root, as they call it,. of 
this cafe) are three, four, fixteen, and one', for 
the uncles can only take what the others leave, 
Now.by obferving the primes and meafures, and 
according to the rule, we come to 210, 
which muft be multiplied hj twenty-four, and 
the produdt gives the fmalleft number of par- 
cels, into which Sa ad’s eftate can be duly di- 
vided: the produds of that multiplicand {210) 
by 3, 4, 16, give 630, 840, 3360, which are 
the allotments of the wives, female anceftors, and 
daughters ; and the allotment of each fliarer ap- 
pears at once from the following proportions : 


Wint Sharm, 


MyLTfPilCANC 


Shares of each. 
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The laft a< 3 ; of the Mufelman judge is to make 
an a£tual divillon of the ftate*; and we will 
fuppofe that Laila, in the cafe anfwered by 
by Abbas, had left Z AIN EB and Abla, tw'o 
lifters of the whole blood, with AmRu, her 
hufband, and Hind a, her mother; and that 
her property amounted only to Hventy-jive 
gold mohrs : now the root of the cafe is in- 
creafed, as we have feen, from Jix to eighty 
which is prime to twenty-five ; and the pro- 
dudis of thefhare of each fifter, of three^ 
the lhare of the hufband, and of one, the fliare 
of the mother, multiplied by the number of 
gold mohrs, are 50, 75, and 25, which, divided 
by eight, give the following fhares ; to each 
fifter, 6 mohrs, 4 rupees-, to iVMRU, 9 m. 6 r, ; 
to Hinda, 3 m. 2 r. Had Laila’s eftate 
been fifty gold mohrs, the diftribution would 
have been thus : 



M. 

R. 

Zaineb, .... 

12, 

8. 

Abe a, a • a a 

12, 

8. 

AMRU, a ... 

CO 

12. 

Hinda, .... 

6, 

4’ 


It feems needlefs to give examples of the 
limple rules for afcertaining the dividends of 
each clafis-, but the paflage concerning creditors, 
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at the clofe ^ &b chapter, is made obfcure by 
extreme brevity, and requires a fhort illuftra- 
tion. Suppofe the aflets of Amhu to be nine 

A 

pieces of gold j his debts, _five pieces to S aad, 
and ten to Ahmed ; here the aggregate of the 
debts, ffteen^ is compofit to »/«<?, and their 
meafures are ^ve, and three j fo that, by the rule 
before-mentioned of diftribution among beirs^ 

A 

Ahmed will receWe Jix^ and Saad, three 
pieces; but, had the debtor left thirteen, which 
would have been prime to the amount of both 
debts, then fifteen, Handing in the place of the 
•aerification, as they call it, muft be the devifor 
of the feveral produdts, arifing from the mul- 
tiplication of ten and into thirteen, and the 
quotients 81 and 4! will be the refpedtive divi- 

A 

dends of Ahmed and Saad. 

The pradice of fubtraBion* arofe from the 
cafe of Abdur’rahman and his four wives, 
decided in the reign of Othman j and the fec- 
tion concerning it will be made clear by a fuller 
explanation of the example in the text. We 
have feen, that the widower is entitled to a 
moiety, the mother to a third, and the uncle, to 
the refidue ; fo that, if Laila’s eftate be divided 
intOj^x parcels, the diftribution may be made 
without a fradion : but if the widower asree to 
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keep the mahryov nuptial prefent to his wife, 
which he had never actually paid, inftead of his 
three Jixths of the whole, the remainder, after 
dedu<^ing the mahr, mull be divided into three 
parts, of which the mother will have two, and 
the uncle one^ So, if the mother agree to take 
a jewel, or other fpecifick thing, in lieu of her 
two Jixths-, or the uncle, a flave or a carriage, in 
the place of his Jixfh part, the remainder, which 
would be /iiz/r parts in the firft cafe, andyfw in 
the fecond, muft go to the other claimants in 
proportion to their fhares. Again; if Amru 

leave his mother Fatima, two lifters by the 
fame mother, Latifa and Solma, and the fon 
of a paternal uncle, Selim; here alfo the in- 
heritance muft be divided, by the rule, into fix 
parts: now, if the deceafed left a female Have 
and thirty gold woZ/rj, and, if Solma confented 
to keep the flave inftead of her legal lhare, or a 
fixth, the remainder of the property muft then 
be divided into five parcels, fix gold tnohrs in 
each, of which Fatima and Latifa muft 
receive each one parcel, and Selim, the three 
parcels, which remain. It is obvious, that, if 
the lirft calculation were made, in the preceding 
cafes, on a fuppofttion, that the taker of the 
fpecifick thing was dead or incapable of inhe- 
riting, there would be either a defeSi or an ex^ 
VOL. VI. r 


Uil 


Tlierfe IS no- diificulty in tiie ■ caapici 

Teturn^y except what aiiies troin the jh'abick 
idiom, to which the reader is probably by this 
time habituated ; but it is neceiTary to remark, 
that, although, by the letter of the Koran and 
the llridt rules of law, no return can be made 
to the widower ox wtdow^ yet an ec|uitable prac- 
tice has prevailed, in modern times, of return^ 
int' to them on jaUiire of fiarers by blood and of 
dfant kindred. The laft cafe in the chapter can 
rarely occur; and the refult of the calculation 
(which fills ten pages in the Perfan work of 
Maulavl Kasim) is, ’that, of 1440 parcels, the 
four widows take (36X5— ) nine 

daughters (36X28— ) ioc8 ; and ih&fx female 
anceftors (36X7=) 252 ; fothat 45 parts go to 
each 112 to each daughter and 42 to 

each female ancejior. 

The rights of iht paternal grandfather 
been more difputed than any other point of 
Arabian law ; no fewer than coiitra- 

didory decifions having been made concerning 
them in the reign of Omar ; but the difpute is 
now fettled among the according to the 

opinion of Abu HanifA; and the chapter on 
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dhijion feems to have been inferted merely from 
fefped to Abu Yusuf and Muhammed, who 
diffented on this point from their mailer * ; it 
is one of the cleareft chapters in the Sirdjiyyah, 
and will be ufeful to us, if the queftion Ihould 
arife in a family of Shiahs, who follow, no 
doubtj the opinions of Ali and Zaid. The 
cafe cuXl&d. acdariyya, which was decided by the 
fon of Thabit, and has acquired fuch celebrity- 
in that it is diftinguilhed among the law- 

yers of that country by the epithet of algharra^ 
or the luminous, is a perfpicuous example of the 
grandfather’s divifion in a double ratio with the 
filler ; the conjedure, formerly hazarded by 
myfelf, that it was named acdariyya, becaufe 
the rules of inheritance zxq dijiurbed hj it in 
favour of the grandfather, had occurred, I fee, 
to fome Arabs, and is mentioned by Sharif 
without difapprobation. 

It will be necelTary to illullrate by examples 
the chapter on fuccejjion to ^ejied hereditary 
terejls f .* and, firll, we may fuppofe, that Zaid 
had two wives, named Zaineb and Latifa, 
and that Zaineb died polTeired of feparate pro- 
perty, leaving her hulband, her mother Zuhra, 
and Hind A, her daughter by her former huf- 
band ; now the legal lhares, in order as the 

•* Page g31--240. f Page 210--2!42. 
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jharers are aaraesi, woma ds 3 . 
and a mmty ; fo that regularly the eftate fliould 
be divided into twelve parts, but it is here di- 
vided into four, becaufe there muft be a return 
to Zuhra and Hinda, in the proportion of 
their lhares, that is as one to t/jree ; but, when 
Zaw has taken his >ar///, the three fourths, 
which remain, cannot be diftributed in that pro- 
portion; and, fmee three and fur are prime to 
each other, we therefore multiply /wr, confi- 
dered as the number of perfons entitled to a re- 
turn, into four, the denominator of the huf- 
band’s f are, and the fquare number anfwers 
the purpofe of integral diftribution ; for oifix- 
teK parcels Zaid will be entitled to four, Zuh- 
ra to three, and Hinda to nine. 

Suppofe next, that Zaid himfelf dies, before 
any diftribution adually made, leaving only 
Latifa before-mentioned, his mother Basira, 
and his father Arid: htte four parts of the 
former inheritance having vefted in him, the 
diftribution is eafy; one part going to Latifa, 
as hex fourth, one alfo to Basira, as her third 
of the ref due, and two parts to As id ; m exadl 
proportion to tbeir feveral claims on his o%va 
eftate. 

Thirdly, fuppofe Hinda to die before any 
adiiai diftribution, leaving the before-named 
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Zuhra, her grandmother, Zubaida her 
daughter, and two fons, Ha'tif and Bashar : 
now fhe had a vejied intereji in nine parts out of 
the^xteen, and, her o\vn eftate being divifible 
into Jix parts, we obferve, that ?iine oxiA Jix are 
compofit to each other, or agree, as the Arabian 
phrafe is, in a third ; fo that a third of fix, or 
two^ muft be multiplied into fixteen, and the 
product thirty-two will be the denominator 
for both cafes ; for of thirty-two parts nine will 
veft in Zuhra (Jix as mother to Zainsb, 
and three as grandmother to Hinda), twelve ia 
the two fons, three in Zubaida, and eight in. 
Z aid’s reprefentatives ; fince, to afcertain the 
lhare of each individual, the juft-mentioned 
lhares out of fixteen muft be multiplied by two., 
and thofe out of fix, by three, which is here 
called the meafure of Hi n da’s vefted intereft. 

Let us fourthly fuppofe, that Zuhra alfo 
dies before any diftribution, leaving her huf- 
band Caab, and two brothers Calib and 

Tarif. Now her own eftate is arranged by 
four, the hufband taking a moiety, and each of 
the reliduaries one fourth ; but four and nine are 
prime to each other j and four, therefore, mul- 
tiplied by thirty-two, produces an hundred and 
twenty-eight, the denominator of both cafes ; 
we muft then multiply by four the lhares out of 
thirty-two, and by nine the lhares out oi four. 
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and the produ6:s will be lots of the federal 

claimants ; eight parcels going to Latif a, 
teen to Abid, eight to Basira, forty-eight in 
moieties to Hatif and Bashar, ttvelve to Zu^ 
BAIDA, eighteen to Caab, and eighteen in 

moieties to Calib andTARiF. 

We need only add, that, although the con- 
clufion of the chapter before us be obfcured by 
its extreme concifeuefs, yet it plainly means, 
that, “ when any number of heirs die fuc^ 
" ceffively before the diftribution, if the fares 
“ ‘vefed in the laft deceafed do not quadrate 
** with the arrangement of his own eftate, we 
‘‘ muft confider all thofe, who died before him, 

as one deceafed heir, and himfelf as the fecond, 
“ and then work by the preceding rules to 
give’ more examples would be very eafy, 'but 
the reader w'ould find them infupportably te- 
dious. 

All controverfies on the claims of the next of 
kin, who are neither fearers nor refditaries, are 
now at an end for it feems to be fettled, that 
they fucceed according to the order prefcribed 
in our text. 

L On the clafs of diftant kindred the 
do&ine of Abu Yusuf has far more fimpiicity 
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than that of Muhammed, in which there is an 
appearance of intricacy ; but an attentive reader 
will find no difficulty in the cafe reduced to the 
form of a table, in which the loweft of the 
fix ranks are fuppofed to be the claimants of 
Amru’s eftate ^ : he will fee, that Abu Yusuf 
would divide that eftate into ffteen parts, giving 
one to tz.ch of the female, and Hvo^ by the rule 
in the Koran, to each of the male, defcendants ; 
but that Muhammed would arrange it xrxfixty 
parcels, twenty-four of which would go to the 
reprefentatives of the three fons, and thirty-fix 
to thofe of the nine daughters; due regard be- 
ing paid to the double portio?i of the male de- 
fcendants, fo as to bring the ffiares of the twelve 
claimants to the following order from the left 
hand, twelve, eight, four-, nine, three, fix', fix, 
two, four', three, two, one. The corredlnefs of 
this method has, it feems, obtained it a prefer- 
ence over that of Abu Yusuf, whofe pradice, 
however, is followed, on account of its facility, 
in Bokhara and fome other places ; although of 

f,' 

the two different traditions from Abu Hanifa, 
that reported by Muhammed be the more 
publicldy known and the more generally be- 
lieved. 

The reader would be unneceffarily fatigued, 
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if we were to .exhibit every ftep of the arithme- 
tical procefs* by which the eftate of Amru muft; 
be diftributed, according to the opinion of Mu- 
HAMMEDj between Hib great grandfon 
males only, and his two great granddaughters^ 
who haA^e the advantage of a male in the line 
ofdefcent*; nor does the fe<fiion concerning 
the difference of require elucidation. 

II. On the clafs, or the grandfathers 

and grandmothers^ who are excluded from pares, 
we need only fum up the doctrine of our au- 
thor in the words of Sharif:— “ The degrees 
‘‘in this cafe are either equal or unequal; if 
“ unequal, the nearer is preferred ; if equal, the 
“ preference is given to the perfon claiming 
“ through a farer ; if there be an equality in 
‘‘ that refpedl, Xht Jides Tm& be the fame or dif- 
“ ferent ; if different, the diftribution muft be 
“ made in thirds, the paternal fide having a 
“ double allotment ; if the fame, the fexes of the 
“ roots, or anceftors, muft agree, or not ; if 
“ they agree, the eftate muft be diftributed ac- 
“ cording to the perfons of the branches, or 
“ claimants ; if not, according to the frjt rank 
“ that differs, as in the preceding clafs 

III. There feems no difficulty in the chap- 
ter J on the third clafs of diftant kindred ; but 
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It muft be remarked, that although the brothers 
and fifters by the fame mother only take equally, 
according to the Koran^ without any diftindtioa 
of fex, yet that exception, to the general rule by 
no means extends to the ijfue of fuch brothers 
and fifters, 

IV. Although the claims of uncles and aunis^ 
in three cafes, be clearly explained in the text % 
yet it may not be improper to fubjoin an ex- 
ample from the commentary of Ka-»' 

SIM, which the following pedigree will make 
more intelligible than his dry ftate of the cafe ; 

IIiNDA- — A mru — Suhail) — ^Umar 


Lebi'd Zaineb Azza Becr 


Amru, having had by Hind a a fon, named 
Lebid, married Sulma, by whom he had a 
daughter, named Zaineb : after Amru’s death, 
Sulma married Suhail, to whom £he pro^ 
duced Azza, and after his death, flie married 
Umar, by whom fhe became* the mother of 
Becr : now Zaib was the fon of Lebid and 
Azza; and he died, leaving no heirs but 
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Becr the brother, by the fame mother , of his 
mother Azz A, and Zaikib, who was his 
ternal aunt hj the fame father Am'R.xiyznd l\h 
maternal aunt by the fame mother Sulma. In 
this cafe, the property of Zaid muft be divided 
into parcels, of which the aunt 

will have /wo thirds’^ and the remaining 
will go to the maternal uncle and aunt in the 
ratio of /wo to o«o; fo that Zaineb, in her 
two charaflers, will be entitled to feven ninths. 

There feeins no neceffity to expatiate on the 
children of uncles and aunts, or on the coiifins, 
as we fhould call them, in different degrees'-*"; 
becaufe the text will be fufficiently perfpicuous 
to thofe, who perfedlly underhand the preced- 
ing feftions : but, hnce a curious cafe is put by 
Sharif, I am unwilling to fupprefs it; efpe- 
cially as it will throw light on the whole, fubjedl 
before us. 'the father of Amru had a brother, 
Zaid, and two fifters, Zaineb and Aaisha, 
by the fame father only : his mother alfo had a 
brother, Hareth, and two lifters by the fame 
father, named Hind a. and Asxma: firft, his 
father and mother died; then, ail uncles and 
aunts., leaving the following iffue : Zaid left 
two daughter’s daughters, who were alfo the 
daughters of Zaineb’sTous ; Aisha, two fons 
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of her daughter ; Hareth, two daughters 
fons, who were alfo the fons of the fon of Hin- 
D A ; and Asima, two daughter’^ daughters ; 
as in this pedigree : 

Zaid. Zaineb. Aa'isha. Ha'reth, Hinda. Asima. 

B. S. D. 

S. L D. D. 

Amru himfelf afterwards died, with no heirs 
but the grandchildren of his uncles and aunts ; 
In this cafe Abu Yusuf would have divided 
the inheritance into thirty parts ; twenty for the 
paternal fide ; that is, Jive for each of the fons, 
and as many for each of the daughters, who 
have a double relation ; and ten for the maternal 
fide, ox four for each of the fons, who are dou- 
bly related, and OTe for each of the daughters : 
but Mohammed, having divided Amru’s 
eftate into thirty-fix allotments, would have 
given twenty four to the paternal, and twelve 
to the maternal fidej that fx to each of 
Zaid’s granddaughters, as fuch, and four to 
each of them, as granddaughters of Zaineb ; 
two to each of Aaisha’s grandfons; three to 
each grandfon of Hareth, as fuch ; a.nd two 
more to each of them, as grandfons of Hind A; 


B._ — s. D. 

D. D. S. S. 
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while one thtrty~-Jixth part would have gone to 
each of Asima’s female defcendants. Therea- 
fon of thefe different diflributions will appear 
from what has preceded ; but the arithmetical 
proceffes would fill many pages, and would be 
thought, I am perfuaded, unneceffarily prolix. 

On the chapter concerning hermaphrodites 
I fhall make no particular obfervation ; fmce 
monftrous births are, I truft, extremely rare in 
all countries, and the fubjeft is too fhocking to 
be difcuffed without actual neceffity ; nor will 
it anfwer, I imagine, any ufeful purpofe to re- 
late the old Arabian ftories, and flrange opi- 
nions of feme lawyers, concerning the longeft 
polEble time of geftation']'; which is now 
limited, on the authority of Aaisha, one of 
Mohammed’s waves, to two years; and, though 
the Mnfelmans have traditionary accounts of 
three, four ^ or even children produced at 
birth, yet the practice, w^e find, is to re- 
fhare of one fon; or that of one daiigh- 
on fuppofition of her birth, the fum 
d would be larger:};. The pradice of 
refervation iot the unborn child is well explain- 
ed by the cafe in the text, to which we may 
now proceed, fmce the reft of the chapter needs 
no illuftratiqn ; unlefs it be neceffary to inform 
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and As UM A, each. thirty-Jix\ the poftimmousS 
ion Jevettty-eigbt^ and Zaineb, his lifter, thirty-^ 
nine \ but, in the lecond, the widow would 
have twenty-four-^ and each of the parents, 
thirty-4wo ; while the pofthumous daughter and 
her lifter would divide the remainder between 
them, each taking lhares. Should 

four pofthumous fons be born, ninety-nine Qxzxt?, 
would go to the widow and both parents j while 
the remainder would be divided among the 
children by the rule before mentioned, Zaineb 
xoctwing thirteen parts, and each of her bro- 
thers 5 but, in the cafe of a mifcar- 
riage, the daughter would be entitled to a hun- 
dred and eight parts, or a moiety of the whole 
eftate, and the parts remaining would go to 
JLebid as reliduary heir. 

The time, at which an abfent perfon is pre- 
fumed in law to be dead, has varied, we fee, in 
different ages*'; but the modern praaice I under- 
ftand to be this: if Zaid has been fo long ab- 
fent, that no man can tell whether he be dead 
or alive, and if feventy years have elapfed from 
the day of his birth, he is prefumed to be dead, 
as to property, from the end of that 

term, but, as to his hereditary claims on the 
■gxo^ettj of another, from the day of his abfence; 
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fo that, inthe firft cafe, no perfon, dying -withiii 
the feventy years, could have inherited any part 
of eftate; nor, in the fecond, could he inherit 
from any one, who died after the day, when he 
firft was miffed. Though the arrangement of an 
inheritance, on which an abfent perfon may have 
a claim, be fufficiently clear from what has j 
preceded, yet a feigned cafe in illuftration of 
will not, perhaps, be thought wholly 
ous. If Hind A then die at MurJJsedahdd, leav- 
ing Amru her hufband, with two fillers of 
whole blood, Na'dira andSACi'NA, all refidin 
in that city, and a whole brother Zaid, 
has long been abfent and unheard of, we m 
confider what effedfc his life or his death would 
have on the inheritance ; if he be dead, Amru 
muft have z. moiety of the eftate, and the fillers 
tivo thirds between them ; and, if he be living, 
the widower will ftill have a right to his half, 
but Zaid will take twice as much as either 
the lifters. Now, on the firft fuppolition, the 
fets of Hind A mull be divided, as we have 
Ihown, into /even lhares, of which AxM RU la, 
h&ve tbree^ and each of the fillers, two; but, 
the fecond, into eight parts, four of which go 
to the hufband, and tzvo to the brother, while 
Nadira and Saci'na can only have one a 
piece; fo that the widower has an int 
fuppofing Zaid alive, and the lifters, in 
poling him dead ; therefore, or 
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produA of Jetfen and eighf^ wliicli are prime to 
one another, is the number of fliares, into whicli 
the eftate muft be divided ; twenty-four of them 
being delivered to Amru, and feven to each of 
the females, as the leaft ihares to which they can 
in either event be fevcrally entitled; if 2 aid 
then return to the city, fliares more go to 
Amru, and fourteen are the right of the bro- 
ther ; but, if his death be proved, or prefumed 
by lapfe of time, the eighteen referved £hares 
muft be divided equally between Saci'na and 
Nadir A, to complete their tzvo fevenths,-which. 
the law gives, in that cafe, to each of them. 
The iPerfian commentator has added three cafes, 
jn one of which the two firft divifors of the af- 
fets are compofit to each other ; but the opera- 
tion in all of them is too eafy to require an ex- 
ample. 

In the fedlions concerning apoftates and pri- 
foners of war"*, there feems to be no obfeurity; 
but it is proper to add, that, as the law is now 
fettled, the heirs of an apoftate, who were in 
being at the time of his- death, are entitled to 
their legal fhares, whether they were born be- 
fore or after his apoftafy ; though a hufband or 
wife cannot fucceed to an apoftate, becaufe a 
change of religion is an immediate diffolution of 
the marriage. 
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We are now come to the concluding feQlon, f 

which cannot be better illuftrated than by two 
feigned cafes from the Tetjian and Arnbian .com- 
ments. I. Z AID and his daughter Ab LA were 
at fea in the fame fhip, together wkh Bashar, 
his brother's fon, and his great nephew Amru, ■ 

fon of Bashar: the {hip was loft, and all, ir 

who were in it, perifkedj fo that which of i 

them firft died, could never be clearly after- ; 

tained. Now Amru left behind him a wife | 

and a daughter; and Abla had an only. fon: | 

in this cafe, by the opinion of Abu Hanifah | 

and his followers, the four drowned perfons 
are fuppofed to have periihed in the fame in- 
ftant, and their feveral* eftates go to their fur- 
viving heirs refpedively, according to the rules, I 

which have been already explained; but by one I 

of two traditions from Ali, the affetsofZAiD 
being equally divided, and Abla being fup- 
pofed to have outlived her father, the fon takes 
one moiety in her right, while the other moiety 
is conceived at firft to have vefted in Bashar, ! 

and then in Amru, between whofe widow and f 

daughter it is diftributable according to law. 

;2. Ka'sim and his youngerhalf-brother Hasan 
were drowned in the fame boat, each leaving a 
mother, a daughter, and a patron, by whom each 
of them had been manumitted : then, if each of 
them left mnety pieces of gold on fhore, the pro- • 
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petty of each muft be feverally diftributed, ac- 
cording to the Hanifeans ; the daughter of 
each taking half, or forty-jive pieces; the mother 
a fixtb^ or fifteen, and the manumittor, as refi- 
duary, the thirty pieces which remain; but ac- 
cording to Ali, the younger brother Hasan be- 
ing firft confidered as the furvivor, that refidue 
vefts in him, and is then diftributed, in the juft 
mentioned ratio ; half of it, or fifteen, going to 
his daughter ; a fixth, or five pieces, to his mo- 
ther ; and ten, the refidue, to his patron; next, 
Ka^sim being fuppofed to have furvived, the 
fame rule is applied to him; fo that the daughter 
of each takes on the whole fixty, the mother, 
twenty ; and the manumittor, ten pieces of gold. 
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THE LAW OF BAILMENTS, 




ESSAY 

OH 

THE LAW OP BAILMENTS, 


Having lately had occafion to examine with 
fome attention the nature and properties of 
that contraiS, which lawyers call bailment, 
or, A delivery of goods on a condition, expreffed 
or implied, that they JJoall be rejiored by the bailee 
to the bailor, or according to his directions, as 
Jbon as the pirpoje, for which they were hailed, 
Jhall be anfwered, I could not but obferve with 
furprife, that a title in our English law, which 
feems the moft generally interefting, fhould be 
the leaft genei'ally imderftood, and the leaft pre- 
cifely afcertained. Hundreds and thoufands of 
men pafs through life, without knowing, or 
caring to know, any of the numberlefs nice- 
ties, which attend our abftrufe, though elegant, 
fyftem of real property, and without being at 
all acquainted with that exquihte logick, on 
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which oar rules of fpecial pleading are founded; 
but there is hardly a man of any age or ftation, 
who does not every week and almofl every day 
Gontradl the obligations or acquire the rights of a 
hirer or a letter to hire, of a borroiver or a lender, 
cf ikdepofitary or a depojiting, of a commif- 

Jioner or an employer, of a receiver or a giver, 
in pledge', and *wi-hat can be more abfurd, as 
well as more dangerous, than frequently to be 
bound by duties, without knowing the nature 
or extent of them, and to enjoy rights, of which 
w^e have no juft idea? Nor muft it ever be for- 
gotten, 'that the contracts above-mentioned are 
among the principal fprihgs and wheels of civil 
fociety; that, if a want of mutual confidence, 
or any other caufe, were to weaken them or 
obftrudl their motion, the whole machine would 
inftantly be difordered or broken to pieces: pre- 
ferve them, and various accidents may ftill de- 
.ptive men of happinefs; but deftroy them, and 
the whole fpecies muft infallibly be miferable. 
It feems therefore aftohifhing, that fo important 
a branch of Jurifprudence ' lliould have been fo 
long and’fo ftrangely unfetded in a great com- 
mercial countiy; and that, from the reign of 
Elizabeth to the reign of Anne, the doStrine 
of bailmefits Ihduld have produced more con- 
tradidions and confofion, more diverfity of opi- 
nion ’and inconfiftency of argument, than any 
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leaft, than any other part equally fimple. 

Such being the cafe, I could not help imagin- 
ing, that a fhort and perfpicuous difculEon of 
this title, an expofition of all our ancient and 
modern decifions concerning it, an attempt to 
reconcile judgments apparently difcordant, and to 
illuftrate our laws by a comparifon of them wi 
thofe of other nations, together with an invefti- 
gation of their true fpirit and reafon, would not 
be wholly unacceptable to the ftudent Englijh 
law; efpecially as our excellent Blackstone, 
who of all men was beft able to throw the cl 
eft light on this, as on every other, fubjed, has 
comprifed the whole dodfrine in three para- 
graphs, which, without affediing the merit of 
incomparable work, we may fafely pronounce 
the leaft fatisfadlory part of it; for he reprefents 
leyiding and letting to hire^ which are haihnents 
by his own definition, as contrads of a dijiind. 
Jpecies ; he fays nothing of employment by com- 
miffioji', he introduces the dodrine of z. dijiref 
which has an analogy to a pawn, but is not 
perly bailed-, and, on the great queftion of re- 
fponfihility for negleSl, he /peaks fo loofely an 
indeterminately, that no fixed ideas can be col - 
. leded from his words'*. His commentaries are 
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tlie irioftcorreQ: and beautiful outline, that evefwa? 
exhibited of any human fciencej but they alone 
will no more form a lawyer, than a general map 
of the world, how accurately and elegantly fo- 
ever it may be delineated, will make a geogra- 
pher : if, indeed, all the titles, which he pro- 
feffed only to Iketch in elementary difcourfes, 
were filled up v^ith exadtnefs and pcrfpicuity, 
Englijhmen might hope at length to poffefs a 
digeft of their laws, which would leave but little 
room for controverfy, except in cafes depending 
on their particular circumftances; a work, which 
every lover of humanity and peace muft anxi- 
oufly with to fee accompliihed. The following 
effay (for it afpires to no higher name) will ex- 
plain my idea of fupplying the omiffions, whe- 
ther defigned or involuntary, in the Com- 
mentaries on the Laws of England. 

I propole to begin with treating the fubjedt 
analytically^ and, having traced every part of it 
up to the firft principles of natural reafOn, ftiall 
proceed hijlorically^ to fliow with what perfe(3i 
harmony thofe principles are recognifed and efta- 
blifhed by other nations, efpecially the Rom ans, 
as weH as by our English courts, when their 
deeifiOns are properly underftood and clearly 
diftinguifhed ; after which I fhall refume fyn~ 
tbetically the whole learning of bailments^ and 
expound fuch rules, as, in my humble appre- 



this interefting title, except i a cafes very pecu- 
liarly circumftanced. 

From the obligation, contained in the defini- 
tion of bailment, to rejiore the thing hailed at a 
certain time y it follows, that the bailee muft keep 
it, and be refponjible to the bailor, if it he loji or 
damaged^ but, as the bounds of juftice would in 
moft cafes be tranfgrefled, if he were made an- 
fwerable for the lofs of it without his fault, he. 
can only be obliged to keep it with a degree of 
care proportioned to the nature of the hailmenti 
and the inveftigation of this degree in every par- 
ticular contrad is the problem, which involves 
the principal difficulty. 

There are infinite ffiades of care or diligence 
from the flighteft momentary thought, or tran- 
fient glance of attention, to the moft vigilant 
anxiety and foiicitude; but extremes in this cafe, 
as in moft others, are inapplicable to praStice: 
the firft extreme would feldora enable the bailee 
to perform the condition, and the fecond ought 
not in juftice to be demanded j fince it would be 
harfh and abfurd to exact the fame anxious care, 
which the greateft mifer takes of his treafure, 
from every man, who borrows a book or a feal. 
The degrees then of care, for which we are feek- 
ing, muu lie fome where between thefe extremes| 
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and, by obfemog the different manners and 
cbaradiers of men, we may find a certain ftand- 
ard, wbich will greatly facilitate our inquiry j 
for, although feme are exceffively carelefs, and 
others exceffively vigilant, and fome through 
life, others only at particular times, yet we 
may perceive,, that the ge?terality of rational men 
ufe nearly the fiune degree of diligence in the 
condud*of affairs; and this care, there- 

fore, which every perfon o f common prudence and 
capable of governing a family takes of his own 
concerns, Is a proper meafure of that, which 
would uniformly be required in performing 
every contraif, if there were not firong reafons 
for exoBing in fome of them greater ^ and per- 
mitting in others a lefs, degree of attention. 
Here then we may fix a conftant determinate 
point, on each fide of which there is a feries con- 
fifting of variable terms tending indefinitely to- 
wards the above-mentioned extremes, in propor- 
tion as the cafe admits of indulgence or demands 
rigour ; if the conffruSion be favourable, a de- 
gree^of care lefs than the ftandard will be fuffi- 
cient; rigorous, a more will be requii-ed; 

and, in the firft cafe, the meafure will be that 
care, which every man> of common fenfe, though 
'ahfent and inattentive, applies to his own af- 
fairs; in thefecond, the meafure will be that 
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attention, wliich a ra&n remarkably exaSt and 
thoughiful gives to the fecuring of his perfonal 
property. 

The fixed mode or ftandard of diligence I 
fhali (for want of an apter epithet) invariably 
call Ordinary ,; although that word is equivo- 
cal, and fometimes involves a notion of degra- 
dation, which I mean wholly to exclude; but 
the unvaried ufe of the word in one fenfe will 
prevent the leaft obfcurity. The degrees on 
each fide of the ftandard, being indeterminate, 
need not be diftinguifhed by any precife deno- 
mination; the firft may be called less, and 

the fecond, more, than ordinary dili- 
gence. 

Superlatives are exadly true in mathematicks ; 
they approach to truth in abftrad morality ; but 
in pradice and adual life they are commonly 
falfe : they are 6ften, indeed, ufed for mere /«- 
tenfiws, && the MOST diligent for YE 1 S.Y diligent^ 
but this is a rhetorical figure ; and, as rhetorick, 
like her fifter poetry, delights in fidion, her lan- 
guage ought never to be adopted in fober invefti- 
gations of truth: for this reaibn I would rejed 
from the prefent inquiry all fuch expreffions as 
the iitmoji care, all pojftble, ox all imaginable, 
diligence, and the like, which have been the 
caufe of many errors in the code of ancient 
Rome, 'whence, as it will foon be demonftrated. 
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tliey have bfeen introduced into our books even 
of high authority. 

Juft in the fame manner, there are infinite 
default or mgledty from the flighteft 
inattention or momentary abfence of mind to 
the raoft reprehenfible fupinenefs and ftupidity: 
thefe are the omiflions of the before-mentioned 
degrees of diligence, and are exadlly correfpond- 
ent with them- Thus the omiflion of that 
care, which every prudent man takes of bis own 
property^ is the determinate point of negligence, 
on each fide of which is a feries of variable 
modes of default infinitely diminifhing, in pro- 
portion as their oppofite modes of care infinitely 
increafe; for the want of extremely great care is 
an extremely little fault, and the want of. the 
flighteft attention is fo confiderable a fault, 
that it almoft changes its nature, and nearly be- 
comes in theory, as it exadlly does inpraQice, a 
breach of truft and a deviation from common 
honefty. This known, or fixed, point of negli- 
gence is therefore a mean between fraud and 
accident', and, as the increafing feries con- 
tinually approaches to the firft extreme, without 
ever becoming precifely equal to it, until the laft 
term melts into it or vaniflies, fo the decreafing 
feries continually approximates to the fecond ex- 
treme, and at length becomes nearer to it than 
any affignable difierence : but the laft terms be- 
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ing, as before, excluded, we muft look witkia 
them for modes applicable to praftice ; and thefe 
we fliail find to be the omiffions of fuch care as 
a man of common JenJe, however inattentive, and 
of fuch as a very cautious] and vigilant man, re- 
Ipedlively take of their own pojjejjions. 

The conftant, or fixed, mode of default I like- 
wife call ORDINARY, uot meaning by that epi- 
thet to diminifii the culpability of it, but wanting 
a more appofite word, and intending to ufe this 
word uniformly in the fame fenfe : of the two 
’ variable modes the firft may be called greater, 
and the fecond, LESS, than ordinary, or the 
firft GROSS, and the other, slight negledt. 

It is obvious, that a bailee of common honefty, 
if he alfo have common prudence, would not be 
more negligent than ordinary m keeping the 
thing bailed : fuch negligence (as we before have 
intimated) would be a violation of good faith, 
and a proof of an intention to defraud and injure 
the bailor. 

It is not lefs obvious, though lefs pertinent to 
the fubjedt, that infinite degrees of fraud may be 
conceived increafmg in a feries from the term 
where grofs negleSt ends, to a term, where pofi- 
Xvre crimv begins ; as crimes likewife proceed 
gradually from the lighteft to the moft atrocious; 
and, in thefame manner, there are infinite degrees 
of from the limit of extremely flight ne- 
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glpiiSI; to a Jbrce irrejtfiihle by any human power* 
Law, as a^pra<Sical fcience, cannot take notice 
of melting lines, nice difcriminations, and eva- 
nefcent quantities; but it does not follow, that 
nfigleSif deceit^ and accident, are to be confidered 
as indivifible points, and thoX. no degrees whatever 
on either fide of the ftandard are admiffible in 
legal diiquifitions. 

Having difcovered the feveral modes of dili- 
gence, which may juftly be demanded of con- 
trafting parties, let us inquire in what particular 
cafes a bailee is by natural law bound to life 
them, or to be anfwerable for the omiffion of 
them, 

, When the contrafl: is reciprocally beneficial to 
both parties, the obligation hangs in an even ba- 
lance ; and there can be no reafon to recede from 
the ftandard : nothing more, therefore, ought in 
that cafe to be required than ordinary diligence, 
and the bailee fliould be refponfible for no more 
than ordinary negleSt; but it is very different, 
both in reafon and policy, when one only of the 
contrading parties derives advantage from the 
rantrad. 

If the bailor only receive benefit or convenience 
from the bailment, it wonld be hard and unjuft 
to require any'particular trouble from the bailee, 
who ought, nbt jbe molefted unneceflarily for 
his obliging cfwdili,; if more, therefore, than 
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good faith were exaded from fuch a peifon, 
that is, if he were to be made anfwerable for lefs 
than neglecl, few men after one or two 
examples, would accept goods on fuch terms, 
and focia! comfort would be proportionably im- 
paired. 

On the ofTier hand, when the bailee alone ii 
benefited or accommodated by his contrad, it is 
not only reafonable, that he, who receives the 
benefit, Jboidd bear the burden, hut, if he were 
not obliged to be more than ordinarily careful, 
and bound to anfwer even for flight negled, 
few men (for ads ot pure generofity and friend- 
fhip are not here to be fuppofed) would part with 
their goods for the mere advantage of another, 
and much convenience would confequently be 
lofi: in civil fociety. 

This diftindion is conformable not only to 
natural reafon, but alfo, by a fair prefumption, 
to the intention of the parties, which conftitutes 
the genuine law of all contrads, when it con- 
travenes no maxim of morals or good govern- 
ment; but, when a different intention is ex- 
prejfed, the rule (as in devifes) yields to it; and 
a bailee without benefit may, by afpecial under- 
taking, make himfelf liable for ordinary , or flight, 
negled, or even for inevitable henc^ as* 

an agreement, that a man may fafely be dijhonefi, is 
3^®P^gnant to decency and morality, and, as no 
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man ftiall l>e prefumed to bind himfelf againft 
irrejtjiible forte ^ it is a juft rule, that bailee 
is reiponfible for fraud, even though the contrairy 
b« ftipulated, but that no bailee is relponfible 
im accident, unlefs it be moft exprefsiy fo agreed. 

The plain elements of natural law, on tshe fub- 
jed of refponfibility for negled, having been 
traced by this fliort analyfis, I come to tf e fe- 
cond, or biforkal, part of my elTay; in which 
I ftiall demonftrate, after a few introdudory re- 
marks, that a perfed harmony fubfifts on this 
interefting branch of jurifprudence in the codes 
of nations moft eminent for legal wifdom, par- 
ticularly of the Romans and the English. 

Of all known laws the moft ancient and ve- 
nerable are thofe of the Jews; and among the 
iWo/JiiVI inftitutions we have fome curious rules 
on the very fubjed before us ; but, as they are 
not numerous enough to compofe a fyftem, it 
will be fuiicient to interweave them as we go 
along, and explain them in their proper places : 
for a fimilar reafon, I ftiall fay nothing here of 
the Attich laws on this title, but ftiall pro- 
ceed at once to that nation, by which the wif- 
dom of Athens was eclipfed, and her glory 
extinguiftied. 

The decifions of the old Roman lawyers, col- 
leded and arranged in the fixth century by th.e 
order of JusTiNiAN, have been for ages, and in 


feme degree ftill are, in bad odour among En- 
gUpne?i: this is an honeft prejudice, and flows 
from a laudable fource j but a prejudice, moft 
certainly, it is, and, like all others, may be carried 

to a culpable excels. 

The conftitudon of Rome was originally ex- 
cellent; but, when it wSiS fettled, as hiftorians 
write, by Augustus, or, in truer words, when 
that bafe diflembler and cold-blooded aflaflin C. 
GStdvvus law to millions of honefter, wifer, 
and braver men than himfelf by the help of a 
profligate army and an abandoned fenate, the 
new form of government was in itfelf abfurd and 
unnatural; and the lex TegicL, which concen- 
trated in the prince all the powers of the flate 
both executive and legiflative, was a tyrannous 
ordinance, with the name only, not the nature, 
of a law'^- ; had it even been voluntarily conceded, 
as it wasjn truth forcibly extorted, it could not 
have bound the fons of thofe who confented to 
it ; for “ a renunciation oi perjond rights, efpe- 
“ cially rights of the higheft nature, can have 
“jno operation beyond the perjons of thofe, who 
“ renounce them. Yet, iniquitous and odious 
as the fettlement of the conftitution was, Ul- 
Pi A ]sr only fpoke in conformity to it, when he 
faid that “ the will of the prince had the force 
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of law;” that is, as he afterwards es;plains 
himfelf, in Roman for he neither 

meaned, nor could be mad enough to mean, that 
the propolition was juft or true as a general 
maxim. So congenial, however, was this rule 
or I'entence, ill underftood and worfe applied, to 
the minds of our early Norman kings, that 
fo m e of them, according to Sir Jo h n F o r te s c u e, 
“ were not pleafed with their own laws, but ex- 
“ erted themfelves to introduce the civil laws 
“ of Home into the government of Enoland*;” 
and fo hateful was it to our fturdyanceftors,that,if 
John of Salisbury be credited, “ they burned 
“ and tore all fuch books of civil and canon law 
as fell into their handsf but this was intem- 
perate zeal; and it would have been fufficient to 
improbate the publick, or conjlitutional, maxims 
of the imperial law, as .abfurd in them- 

felves as ■well as inapplicable to our free govern- 
ment, without rejeding the whole fyftem of pri- 
vate jurifprudence as incapable of anfwering 
even the purpofe of illuftration. Mznj pojitive 
inftitutions of the Homans are demonftrated by 
Fortescue, with great force, to be far furpaffed 
in juftice and fenfe by our own immemorial cuf- 
tcms; and the refcripts of Severus or Gar a- 
CAi.LA, which were- laws, it feems, at Ji’ojwe, 
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have certainly no kind of authority at Wepnin- 
Jier; hnt, in queftions of rational law, no caufe 
can be affigned, why we Ihould not fliorten our 
own labour by reforting occafionally to the wif- 
dom of ancient jurifts, many of whom were the 
moffc ingenious and fagacious of men» What is 
good fenfe, in one age, muft be good fenfe, all 
circumftances remaining, in another ; and pure 
unfophifticated reafon is the fame in Italy and 
in England, in the mind of a Papinian and 
of a Blackstone. 

Without undertaking, therefore, in all in 
fiances, to reconcile Nerva with Proculus, 
Labeo with Julian, and Gaius either with 
Celsus or with himfelf, I fhall proceed to ex- 
hibit a fummary of the Roman law on the fub- 
je<fi of refponjibility for negleSi, 

The two great fources, whence all the deci- 
fions of civilians in this matter muft be derived, 
are two laws of Ulpian; the firft of which is 
taken from his work on Sahmus, and the fecond 
from his trad on the Edid ; of both thefe laws 
I ihali give a verbal tranllation according to my 
apprehenflon of their obvious meaning, and fhall 
then ftate a very learned and interefting contro- 
verfy concerning them, with the principal argu- 
ments on each fide, as far as they tend to eluci- 
date the queftion before us. 

‘‘ Somecontraas,faysthegreatwriteron««Mj, 

Z 2 . 
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“ make the party refponfible for deceit only j 
“ fome, for both deceit and neglect. No- 
“ thing more than refponfibility for HKcmr is 
demanded 'm Dn’POSi'TS and possession at 
“ will; both deceit and neglect are /«- 
bibited in commissions, lending for 
“ use, custody after sale,* taking in 

“ PLEDGE, HIRING; alfo in PORTIONS, GUAR- 
“ DiANSHiPs, VOLUNTARY WORK: (among 
“ thefe SOME require even more than ordinary 
“ diligence). Partnership and undi- 
“ viDED property mdkt the partner andjoint- 
proprietor anfwerable for both deceit and 

“ NEGLIGENCE*.^' 

“ In contra6:s, fays the fame author in his 
“ Other work, we are fometimes refponfible for 
“ DECEIT ALONE ; fometimcs, for neglect 
“ also; for DECEIT ONLY in DEPOSITS; be- 
“ caufe, fmce no benefit accrues to the de- 
“ pofitary, he can juftly be anfwerable for no- 
“ more than deceit; but, if a reward hap- 
** pen to be given, then a rejponfibility for ne- 
“ GLECT ALSO is required; or, if it be agreed 

' CoB£ra£tus-qmdam'BOX.UM malam dunt/ixat recipiutiti 
quidam,etBOLUM ET cutPAM. Dolum' tantiim BEPosiTijM 
«t PRECAEIU'Ml BOEBM' ET CDLPAM, MANI)ATUM.j> GOMMO* ' ' 
datum, VEHD'ITUMy' PIGHORI AGCEPTUM, LOCATUM.f, item 

dotisdatio, tutelb,'Heg.otia gesta: (in Hs quidam 

^DftlGEHTlAM)#. ■SoClETAS Ct EEEUM COMMUNIO et DOLUM: ' 

w CUBISM recipit: 17. 23. ■ 
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at the time of the contraft, that the depofitary 
lhall anfwer both for liiEGLEeT and for acci- 
‘‘dent: but, where A benefit accrues to 
BOTH parties, as in keeping a thing 
“ sold, as in hiring, as in portions, as in 
“ pledges, as in partnership, both de- 
“ CEIT AND NEGLECT make the party liabie. 
“ Lending for use, indeed, is for the moft 
“ part BENEFICIAL tO the BORRmVER only; 
“ and, for this reafon, the better opinion is that 
of Q^Mucius, who thought, that he fhould 
“be refponfible not only for neglect, but 
“ even for the omiffion of fmre than ordinary 
“ DILIGENCE*."’ 

One would fcarce have believed it poffible, 
that there could have been two opinions on laws 
fo perfpicLious and precife, compofed by the fame 
writer, who was indubitably the beft expoiitor 

* In contraftibus interdum bolxjm soluMj interdum et 
cuLPAMy' ptffiftamusj DOLUM in DEPOSITOR, nam, quia 
NULLA uTiLiTAs ejus verfatuTj apud quern deponitur, me- 
rito Dolus prasftatur solus 5 nld forte et. merges acceflit^ 
tunc enim^ ut eft et conftitatums etiam culpa exhibetur; 
aut, Choc ab initio convenit^- ut et culpam et periculum 
prxftet isj penes quern deponitur; fed, ubi UTRiusctiiE uri- 
LiTAs vertitur,' uf in empto, ut in LocATO, ut in dote, ut 
in PiGNORE, ut in societate, et dolus et culpa pr^ftatun 
CoMMODATUM autem plerumque solam utilitatem con-' 
tinet ejus,' GUI commodatur ; et ided verier eft, .CVRIuci! 
fententia exiftimantis" et CULPAM pr^ftandam et dil,igen» 
TIAM® -Do I3« 6 ... 5. 2« ^ 
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efWs own dodrine, and apparently ^vritten in 
illuftration of each other ; the firft comprifing 
the rule, and the fecond containing the reafon of 
it: yet the fingle paflage extraded from the 
book on Sabxnus has had no fewer than twelve 
particular commentaries in Latin*, one or two 
in Greek^, and fome in the modern languages of 
£uhope, befides the general expofitions of that 
important part of the digeft, in which it is pre- 
ferved. Moft of thefe I have perufed with more 
admiration of human fagacity and induftry than 
either folid inftrudion or rational entertainment; 
for thefe authors, like the generality of commen- 
tators, treat one another very roughly on very little 
provocation, and have the art rather of clouding 
texts in themfelves clear, than of elucidating 
paflages, which have any obfcurity in the words 
or the fenfe of them. Campanas, indeed, who 
was both a lawyer and a poet, has turned the 
firft law of Vlpian iiilo Latin hexameters; and 
his authority, both in profe and verfe, confirms 
the interpretation, v^hich I have juft given. 

The chief caufes of all this perplexity have 
been, firft, the vague and indiftindt manner in 
which the old Roman lawyers, even the moft 

■* Bocero?, Camranus, D’avezan, Del Rio, Le Conte, 
Rittershefsios, Giphanivs, J. Godefeoi, and others. 

f The fcholium on Harmenopulus, 1. 6. tit. de Reg. Jur. 

a, 15 , may be cosfidered as a commentary on this law. 
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eminent, have written on the fubje£t; fecondly, 
the loofe and equivocal fenfe of the words di- 
i.iGENTiA and CULPA j laftly and principally, 
the darknefs of the parenthetical claufe in his 
QU iDAM ^ET DiLiGENTiAM, which has pro- 
duced more doubt, as to its true reading and fig- 
nification, than any fentence of equal length in 
any author Greek or Latin. Minute as the 
queftion concerning this claufe may feem, and 
dry as it certainly is, a fhort examination of it 
appears abfolutely neceffary; 

The vulgate editions of the pandefts, and the 
manufcripts, from which they were printed, ex- 
hibit the reading above fet forth; and it has ac- 
cordingly been adopted by CujAS, P. Faber, 
Le Conte, Donellus, and moji others, as giv- 
ing a fenfe both perfpicuous in itfelf and con- 
fiftent with the fecondlaw; but the Florentine 
copy has and the copies, from which 

the Bafilica were tranflated three centuries after 
Justinian, appear to have contained the fame 
word, fince the Greeks have rendered it by a 
particle of fimilar import. This variation in 
a fingle letter makes a total alteration in the 
whole dodtrine of Ulpian; for, if it be agreed, 
that diligentia mtms, by a figure of fpeech, a 
more than ordinaiy degree of diligence, the cora- 
rnon reading will imply, conformably with the 
fecond law before cited, that “ some of thepre- 
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ceding contraGs demand that higher degree ;” 
but the F/orew/me reading will denote, in con- 
tradiftion to it, that “ all of them require mOi*e 

“ than ordinary exertions.’' 

It is by 110 means my defign to depreciate the 
aiithoiity of the venerable manulcript preferved 
at Florence i for, although few civilians, I be- 
lieve, agree with Pol it i an, in fuppofmg it to 
be one of the originals, which were fent by 
Jiipnian himfelf to the principal towns of 
Italy% yet it may pojibly be the very book, 

which the Emperor Lotharios II. is faid to 
have found at Amalfi about the yean 130, and 
gave to the citizens of Pisa, from whom it was 
taken, near three hundred years after, by the 
Florentines, sxid has been kept by them with fu- 
perftitious reverence f: be - that as it may, the 
copy deferves the higheft relpedl; but, if any 
proof be requifite, that it is no faultlefs tranfcript, 
we may obferve, that, in the very law before m] 
qcce^unt IS, erroneoufly written for accidunt-, and* 
the whole phrafe, indeed, in which that word 
occurs, is different from the copy ufed by the 

Greek interpreters, and conveys a meaning, as 
Bocerus and others have remarked, not fup» 
portable by any principle or analogy. 

. P 41 - Sec Gravinajlib. 1 . 5 X41. 

+ Taurdli, Prsf, ad Pgnd. Florent. 
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This, too, is Indifputably clear ; that the fen- 
tence in his qv idem et diligentiau, is ungram- 
matical, and cannot be conflriied according to the 
interpretation, which fome contend for. What 
verb is underftood ? Recipiimt. What noun? 
ContraSius. What then becomes of the words in 
his, namely contraSfihus, unlefs in fignify amougP 
And, in that cafe, the difference between qui- 
DEM and QUiDAM vanilhes; for the claufe may 
ftill import, that “ among the preceding con- 

tradts (that is, in some of them), more than 
“ ufual diligence is exafced :’V in this fenfe the 
Greek prepofition feems to have been taken by 
the fclioiiaft on Harmenopulus; and i.t may 
here be mentioned, that diligentia, in the nomi- 
native, appears in fome old copies, as the Greeks 
have rendered it; but Accursius, Del Rio, 
and a few others, confider the word as implying 
no more than diligence in general, and diftinguifli 
it into various degrees applicable to the feveral 
contracts, which Ulpian enumerates. We may 
add, that one or two interpreters thus explain 
the whole fentence, in his contraSiibus qui- 
“ dam jurifconfulti et diligentiam requii'untf 
but this interpretation, if it could be admitted, 
would entirely deftroy the authority of the 
claufe, and imply, that Ulpian wz.s of a dif- 
ferent opinion. As to the laft conjedlure, 
that only certain cafes and are 

meaned by the word QuinAM, it fcarce de- 
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ferves to be repeated. On the whole, I flrongly 
incline to prefer the vulgate reading, efteciallj 
as It IS not conjeaijral, but has the authcrity of 
manufcripts to fupport it ; and the miftake 'of a 
■ letter might ea% have been made by a tran- 
fcriber, whom the prefaces, the epigram pre- 
fixed, and other circumftances, prove to have 

been, as Taurelli himfelf admits, a Greek, - 

Whatever, in fhort, be the genuine words of 
this much-controverted ciaufe, I am perfuaded, 
that it ought by no means to be ftrained into an 
inconfiftency with the>6WIaw; and this has 
been the opinion of mojl foreign jurifis from Azo 
and Alciat down to Heineccius and HirsESj 
who, let their diflenfion be, on other points, 
ever fo great, think alike in diffinguiihing three 
degrees of which we may term 

erSnary, and Jlight, and in demanding refpon- 
fibility for thofe degrees according to the rule 
before expounded. 

Xhe law then on this head, which prevailed 
in the ancient Ro?nan empire, and dill prevails 
in Germany, Spain, France, Italy, Holland, con- 
ftituting, as it were, a part of the law of nations, 
is in fubftance what follows. 

Grofs neglect, culpa, or, as the Roman 
lawyers moft accurately call it, dolo proxima, is 
in pra<Sice confidered as equivalent to dolus, 
or FRAUD, itlelf j and confili's, according to the 
beft interpreters, in the omi^ion of that care, 



' Or L §■% fE Cmmod^ and . L 23* fF. de reg^ jm\ In- 
fteg-d wliich is a barbarous corruption- of the initial let- 
ter Qi ^avUxlai^ many write D, for DigeJ}^ with more clearnefs 
and propriety." 


fail to take 

juftly hold a violatioa of good faith. 

Ordinary negledl, culpa ^ is the ’want of 

that diligence, which the generality of mankind 
ufe in their own concerns', that is, of ordinary 
care. 

Slight negledl, kviffima culpa, is omijfon 
of that care, which very attentive and vigilant 
perfons fake of their own goods, or, in other 
words, of very exaEt diligence. 

Now, in order to afeertain the degree of neg- 
le£l, for which a man, who has in his poffefllon 
the goods of another, is made refponfible by his 
contradl, either exprefs or implied, civilians efta- 
bliih three principles, which they deduce from 
the law of Ulpian on the KdiSl y and here it 
may be obferv^ed, that they frequently dillingullh 
this law by the name of (S'/ £-(?r^£?, and the 
other by that o£ ContraSlus* ^ many poems 
and hiftories in ancient languages are denomi- 
nated from their /wV/^z/ words. 

Firfl: In contradls, w'hich are beneficialjG/r^ 
to the owner of the property holden by another. 
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no more is aemanded of the holder than good 
fmth and he is confequentlj refponfible for 
nothing lefs than grofs neglea : this, therefore 

IS the general rule in deposits; but, in rec^ard 

to COMMISSIONS, or, as foreigners call them 
mandates, and the mplkd contr^a negotiorum 
a certain care is requifite from t/je 
nature of the thing ; and, as good faith itfelf de- 
mands, that fuch care be proportioned to the 
exigence of each particular cafe, the law pre-. 
fumes, that the mandatary or commiffioner, and, 
by parity of reafon, the negotiorum gefor, en- 
gaged at the time of contrading to ufe a degree 
oi AiYigcnce adequate to the performance of the 
loork undertaken*. 

Secondly: In contrads reciprocally beneficial 
to both parties, as in thofe of sale, hiring, 
pledging, partnership, and the contrad 
implied in joint-property, fuch care is ex- 
aded, as e-oery prudent man commonly takes of 
bis own goods; and, by confequence, the vendor, 
the hirer, the taker in pledge, the partner, 

and the co-proprietor, are anfvverable for ordinary 
negled. 

Thirdly: In contrads, from which a benefit 
accrues only to him, who has the goods in his 
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cuftody, as in that of lending for use, an 
extraordinary degree of care is demanded ; and 
the i^orrower is, therefore, reiponfiblc iex Jlight 
ne»Iiwenee. 

O c> 

This had been the learning generally, and 
almolb unanimoufly, received and taught by the 
doctors of Roman lawj and it is very remark- 
able, that even Antoine Favre, or Faber, 
who was famed for innovation and paradox, 
who publilhed two ample volumes De Erroribus 
Inierpretum, Sind, whom Gravina juftly calls 
the boldeji of expoftors and the henef adverfary 
of the praBifers*, difcovered no error in the 
common interpretation of two celebrated laws, 
which have fo direct and fo powerful an in- 
fluence over foeial li/e, and which he mull re- 
peatedly have ' confidered : but the younger 
Godefroi of Geneva, a lawyer confefledly of 
eminent learning, who died about the middle of 
the laft century, left behind him a regular com- 
mentary on the law ContraBus, in which he 
boldly combats the fentiments of all his prede- 
celTors, and even of the ancient Romans, and 
endeavours to fupport a new iyftem of his 
own. 

He adopts, in the firfl: place, the Florentine 
reading, of which the ftudent, I hope, has 
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formed bj this time a decided opinion fiorir a 
preceding page of this eiTay. 

He ccnfures the rule comprifed in the law 
Si ut certo as weak and fallacious, yet admits, 
that the rule, which He condemns, had the 
approbation and fupport of Modes tinus, of 
Paulus, of Africanus, of G aius, and of the 
great Papinian himfelf i nor does he fatisfac- 
torily prove the Jallaciaufnefs^ to which he ob- 
jefts, unlefs every rule be fallacious, to which 
there are fome exceptions. He underftands by 
djligentia that care, which a ■very attentive 
and vigilant man takes of his own property j 
and he demands this care ixx all the eight con- 
trads, which immediately precede the difputed 
claufe: in the tvoOt which follow it, he requires 
no more than ordinary diligence. He admits, 
however, the three degrees of negled above 
ftated, and ufes the common epithets kvis and 
levij^ma ', but, in order to reconcile his fyftem 
with many laws, which evidently oppofe it, he 
afcribes to the old lawyers the wildeft mutability 
of opinion, and is even forced to contend, that 
Ulpian himfelf mujt have changed his mind. 

Since his work was not publifhed, ! believe, 
in his life-time, there may be reafon to fufped, 
that he had not completely fettled his mind ; 
and he concludes, indeed, with referring the 
dccifion of every cafe on this head to that mofl: 




dangerous and moft tremendous power, the 
cretion of the judge*. 

The triple divifion of negledts had alfo been 
highly cenfured by fome lawyers of reputation* 
Zasius had very juftly remarked, that negledts 
differed in degree, but not in fpecies ; adding, 
tnat he had no objedtion to ufe the words 
“ levis and kvijjima, merely as terms of pradlice 
“ adopted in courts, for the more eafy diflindlioa 
“ betw’een the different degrees of care ex- 
“ adled in the performance of different con- 
“ tradls'-j':” but Donsllus, in oppofitiou to 
his mafter l)uaren, infifted that kvis and Icvif 
fma in found only, not in fehfe ; and 

attempted to prove his affertion triumphantly 
by a regular fyilogifm|;; the minor propofitioii 
of which is railed on the figurative and inaccu- 
rate manner, in which pofitives are often ufed 
for fuperlatives, and converfely, even by the 
beft of the old Ro?nan lawyers. True it is, that, 
in the law ContraSius, the divifion appears to be 

* Ego certe hac in re cenfentibus accedo, vix quidquam 
“ generalius definiri poffe ; remque hanc ad arhitrium judidu 
“ prout res eft, referendam.” p. 141. 
f Zas. Singul. Refp, lib. i. cap. 2. 

J “ Quorum definitiones esedem funt, ea inter fe funt 
" eadem ; levis autem culps et levifftma una et eadem defi- 
« nitio eft; utraque Igitur culpa eadem.” Comm. Jur. Civ. 
lib. xvi. cap. 7. 
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two-fold OHly^ p&Lm and culpa ; ivliich dider 
mfpecies^ when the firft means aBtial frmid and 
malice, but in degree merely, when it denotes 
no more than grofs negkSl ; and, in either cafe, 
the fecoiid branch, being capable cf ?z'ore and 
If, may be fobdivided into ordinary fdght 
a fubdivifion, which the law Si ut certo obvioufly 
requires: and thus are both laws perfediiy re- 
conciled. 

We may apply the lame reafoning, chang- 
ing what fhould be changed, to the triple di- 
vifion of diligence', for, good faith is con- 

fidered as implying at leaft the exertion of flight 
attention, the other branch. Care, is fubdivi- 
fible into ordinary and extraordinary ; which 
brings us back to the number of degrees already 
eftablifhed both by the analylis and by autho- 
rity. 

Neverthelels, a lyftetn, in one part entirely 
new, was broached in the prefent century by an 
advocate in the parliament of Paris, who may, 
probably, be now living, and, poffibly, in that 
profeffional ftation, to which his learning and 
acutenefs juftly entitle him. I fpcak of M. Le 
Brun, who publilhed, not many years ago, 
an Eflay on Rejponflhility for NegkB'*, which he 

* Efai fur k FreJeOkn ies Fautes, a Paris, chea Saugrain, -.i.. 

1764* 
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had nearly finifhed, before he had feen the com- 
mentary of Godefroi, and, in all probability, 
without ever being acquainted with the opinion 
of Donellus, 

This author lharply reproves the triple dlvi- 
fon of negledls, and feems to difregard the rule 
concerning a benefit aiifing to bothy or to one, of 
the contrafting parties; yet he charges Godefroi 
with a want of due clearnefs in his ideas, and 
with a palpable mifinterpretation of feveral 
laws. He reads in his quidzm et diligentiatn | 
and that with an air of triumph; infinuating, 
that quidhm was only an artful conjeaure of 
Cujas and Le Co7tte^ for the purpofe of eftablifh' 
ing theit fj'ilem ; and he lupports his own read- 
ing by the authority of the Basilica j an autho- 
iity, which, on another occafion, he depreciates. 
He derides the abfurdiry of permitting neglivencs 
in any contradf, and urges, that luch permijfiony 
as he calls it, is againft exprefs law: “ now, 
fays he, where a contraa: is beneficial to both 
parties, the dodors permit flight negligence, 

« which, how flight foever, is ftill negUgencly 
and ought always to be inhibited.” He 
warmly contends, that the Roman laws, pro- 
perly underftood, admit only degrees of di- 
ligence; one, meafured by that, which a prom-- 

dent ^nd attentive father of a fami^ in his 

own concerns; another, by that Gare, w^hich 

V,OL. VI. A A ' 
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the individual party, of whom it is required, is 
accujiomed to take of bis ozvn pojfejftovs; -and he, 
very ingenioully, fubftitutes a new rule in the 
place of that, which he rejecis ; namely, that, 
wbm ibe things in quejlion are the sole property 
of tbe perfon, to xvhom they niuft be rejiored, the 
holder of them is obliged to keep them with the 
ftfl degree of diligence; whence he decides, that 
a borroiver and a hirer 2a:e refponfible for precifely 
the fame negledt ; that a vendor, who retains for 
a time the cuftody of the goods fold, is under the 
fame obligation, in refpeef of care, with a man, 
who undertakes to manage the affairs of another, 
either without his requeft, as a negotiorimi gejior, 
or zvith it, as a mandatary: “ but, fays he, when 
“ the things are the joint property of the parties 
“ contraciing, no higher diligence can be required 
than the fecond degree, or that, which the 
“ aSting party commonly ufes in his ozv?i affairs; 
“ and it is fufficient, if be keep them, as be keeps 
“ his own” This he conceives to be the dif- 
tinftion between the eight contraGs, which pre- 
cede, and . the tzvo, which follow, the words in 
his qukleni et diligentiam. 

, Throughout his work he difplays no fmall 
fagacity and erudition, but fpeaks with too much 
coniidence of his own decifions, and with too 
much afperity or contempt of all other inter- 
.-pjeters from Bartolus to Vinnius. 
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At the time when this author wrote^ the 
learned M. Pothier was compofing fome of 
his admirable treatifes on all the different fpecies 

of exprefs, or implied, and here I 

feize with pleafure an opportunity of recom- 
mending thofe treatifes to the Efiglijb 
exhorting him to read them again and agallhfi?! 
tor, it his great mafter Littleton has ^teit .y 
him, as it muft be prefumed, a tafte for lumi-r 
nous method, appofite examples, and a de^ 
manly ftyle, in which nothing is redundant, -.v'; 

thing deficient, he will furely be delighted wiitift' ’* 
works, in which all thofe advantages are conif^t'V# 
hmed, and the greateft portion of which is law 
at Wejiminjler as well as at Orleans^^ • for my owar 
part, I am fo charmed with them, that, if 
undiffembled fondnefs for the ftudy of jurifpi^d#:!,;'.' 
dence were never to produce any greater bendrl "'^^ '- 
to the publick, than barely the introduction of 
Pothier to the acquaintance of my country-* 
men, I foould think that I had in fome meafure 
difcharged the debt, which every according 
to lord Coke, owes to his profejfiom 

To this venerable profeffor and judge, for he 
had fuftained both charaders with deferved ap- 
plaufe, LE BRHN fent a copy of his little work; 

* Qeuvm de M. Pothier, a Paris, chez Debure : 28 vo- 

lumes in dmdechm, or 6 in quarto. The illuftrious author died 
in 1772-. ' • 
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and M.'-PoTHifiE honoured it with a fhort, but 
complete, anfwer in the form of a General Ob^ 
fervation on bis Treatifes*-, declaring, at the 
fame time, that he would ?iot enter into a literary 
contejl, and apologizing for his fixed adherence 
to the ancient fyftem, which he politely afcribes 
to the natural bias of an old tnan in favour of opi- 
nions formerly imhibed. This is the fubftance of 
his anfwer : “ that he can difcover no kind of ab- 
** furdity in the ufual divifion of negleSi and di- 
ligence, nor in the rule, by which different de- 
grees of them are applied to different con- 
trafts ; that to fpeak with ftridt propriety, 
“ negligence is not permitted in any contradt, 
“ but a lefs rigorous conftruBion prevails in feme 
“ than in others ; that a hirer, for inftance, is 
“ not confidered as negligent, when he takes the 
“ fame care of the goods hired, which the ge- 
nerality of mankind take of their own ; that 
‘‘ the letter to hire, who has his reward, muft be 
“ prefumed to have demanded at firfi; no higher 
“ degree of diligence, and cannot juftly complain 
“ of th&t inattention, which in another cafe might 
have been culpable ; for dt. lender, who has no 
reward, may fairly exadt from the borrower 
“ that extraordinary degree of care, mhlch a very 


' * It i» printed apart, in fourteen pages, at the end of hl$ 
!xeatlfe on the Marriage-contra£}. 





metinve perjon of his age and quality would 
certainly have taken ; that the diligence, which 
the INDIVIDUAL party cottmionly ufes in his 
“ own affairs, cannot properly be the objedl of 
“ judicial inquiry; for truftee, adminiftra- 
“ tor, partner, or co-proprietor, mufi be ^rc- 
“ fumedhj the court, auditors, or commiffioners, 
“ before whom an account is taken, or a diftri- 
“ bution or partition made, to ufe in their ozmi 
“ concerns fuch diligence, as is commonly ufed 
by all prudent men', that it is a violation of 
good faith for any man to take lefs care of an- 

“ other 8 property, whiehhasbeenintruftedto him, 

“ than of his own ; that, confequently, the author 
“ of the new fyftem demands no more of a 
“ partner or a joint-ozvner than of a depofitary, 
‘‘ who is bound to keep the goods depofited as 
“ he keeps his own which is diredly repugnant 
to the indiiputable and undifputed ienfe of the 
“ law ContraSiusf 

I cannot learn whether M. Le Brun ever 
publifhed a reply, but am inclined to believe that 
his fyftem has gained very little ground in 
ance, and that the old interpretation continues 
univerfally admitted on the continent both by 
theorifts and praclifers. . 

Nothing material can be added to Pothier’s 
aigument, which, in my humble opinion, is un- 
anfwerable ; but it may not be wholly ufelefs to 
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fet down a few general remarks on the contro-. 
verfy: particular obfervations might be multi- 
plied without end. 

The only ejfential dilFerence between the fyf- 
tems of Godefroi and Le Brun relates to the 
two contrads, which follow the much-difputed 
claufe; for the Swifs lawyer makes the partner 
and co-proprietor anfwerablefor or dinary 
and the French advocate demands no more from 
them than common bonejly : now, in this refped, 
the error of thcfecond fyftem has been proved 
to demonftration; and the author of it himfelf 
confeffes ingenuoufly, that the other part of it 
fails in the article pf Marriage-portions*. 

In regard to the diviiion of negledt and care 
into three degrees or two, the difpute appears to 
be merely verbal ; yet, even on this head, Le 
Brun feems to be felf- confuted: he begins with 
engaging to prove “ that only two degrees of 

fault are diftinguilhed by the laws of Rotnep' 
and ends with drawing a conclufron, that they 
acknowledge but degree : now, though this 
might be only a flip, yet the whole tenor of his 
book eftabliflies two modes of diligence, the om[P 
fions of which are as many negledts ; exclufively 
aigrojs negledl, which he likewife admits, for 
the culpa levijfma only h that, which he repu- 

* See p. 71. 5 and p. 126, 




have found no other than grofsi which would 
have demonftrated the weaknefs of Ms whole 
fyftem*. 

The difquifition amounts, in faft, to this: from 
the barrennefs or as Lucretius calls 

it j of the language, the fingle word 

CULPA includes, as a generick term, various 
degrees or ftiades of which are fometimes 
diftinguifhed by epithets, and fometimes left 
without any diftinaionj but the which 

is rich and flexible, has a term expreffive of al- 
moft every fliade, and the tranflators of the law 
CmtraStus adtually ufe the words and 

«i>£X£!«, which are by no means fynonymous, the 
former implying a certain of mind or 

remij'tiefs of atiention, -while the fecond imports 
a higher and more culpable degree of 7ieglU 
gencef. This obfervation, indeed, feems to fa- 
vour thcfyftem of Godefroi ; but I lay no great 

* See pages 32. 73. 74. 149. 

f Ba/ilka, 2, 3, 23. See Demojih. 3 Phil. Reijke’s edit. I. 
112. 3. Yox levijftma culpoy which occurs but once in the 
whole body of law, pa9yu./«5 feems the proper word in 

Greek; and it is adtually fo ufed in the Baftlica, 60. 3. 5. where 
mention is made of the AquUian law, in qu&y fays UrPUN, et 
kvijjlma culpa venit.Ji. 44. 
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ftrefs on the mere words of the tranfladon, as I 
cannot perfuade myfelf, that the Greek jurifts un- 
der Basil lus and Leo vrere perfectly acquainted 
with the niceties and genuine purity of their lan- 
guage; and there are invincible reafons, as, I 
hope, it has been proved, for rejedling all fyftems 
but that, which PoxHlEahas recommended and 
illuftrated. 

I come now to the laws of our owm country, 
in which the fame diftindions and the fame 
rules, notwithftanding a few clalhing authorities, 
will be found to prevail; and here I might pro- 
ceed chronologically from the oldeft Tear-book or 
Treatife to thelateft adjudged Cafe; but, as there 
would be a moft unpleahng drynefs in that me- 
thod, I think it better to examine feparately every 
diftind Jpecies of bailment, obferving at the fame 
time, under each head, a kind of hiftorical order. 
It muft have occurred to the reader, that I might 
igafily have taken a wider field, and have extend- 
ed my inquiry to every poffible cafe, in which a 
man pojfejfesfor a time the goods of another-, but 
I chofe to confine myfelf within certain limits, 
left, by grafping at too vaft a fubjed, I fhould 
at laft be compelled, as it frequently happens, by 
accident or want of leifure, to leave the whole 
work unfiniftied: it wi|l be fufiicient to remark, 
that the rules are in general the fame, by what- 
ever means the goods are legally in the hands trf 




owner, which h s. bailme7it, or from any 

other perfon, by finding*, or in confequenee of 
fome diftind: contrad. 

Sir John Holt, whom every EngUfiman 
ihould mention with reiped, and from whom no 
Englijh lawyer fliould venture to diffent without 
extreme diffidence, has taken a coniprehenfive 
view of this whole fubjed in his judgment on 
a celebrated cafe, which fhall loon be cited at 
length ; but, highly as I venerate his deep learn- 
ing and fingular fagacity, I fhall find myfelf con- 
ftrained, in lome few inftances, to differ from 
him, and Ihall be prelumptuous enough to offer 
a corredion or two in part of the dodrine, 
which he propounds in the courfe of his argu- 
mentf. 

His divifion of bailments into Jix forts ap- 
pears, in the firft place, a little inaccurate ; 
lor, in tiuth, his fifth fort is no more than a 
branch of his third., and he might, with equal 
reafon, have added a feventh, fince the fifth is 
capable of another fubdivifion. I acknowledge, 
therefore, hvAfive fpecies of bailment; which I 
lliall now enumerate and define, with ail the 


Do£t. and Stud. dial. 2. ch. 38, Lord Raym. 909. piy. 
See Ow. 141. I Leon, 224. i Cro, 219. Mulgrave mi 

fjgdeth 

f Lord Raym. 912. ■ ■' 
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Latin names, one or two of which lord Holt 
has omitted, i. Depositum, which is a naked 
bailment, without reward, of goods to be ^e/>t 
for the bailor, 2. Manoatum, or mnmijjioni 
when the mandatary undertakes, without recoin- 
pence, to do fome a& about the things bailed, or 
iimply to carry them-, and hence Sir Henry 
Finch divides bailment into txvo forts, to keef^ 
and to employ*. 3. Commodatum, or loan 
forufe'y when goods are bailed, without pay, to 
be ujed for a certain time by the bailee. 4, 
Pr.GNORi ACCEPTUM ; -when a thing is bailed 
by a debtor to his creditor in pledge, or as a fe- 
curity for the debt. 5. Locatum, or hiring, 
which is always for a reward-, and this bailment 
is either, i. locatio rei, by which the hirer gains 
the temporary ufe of the thing ; or, 2. locatio 
operis faciendi, when work and labour, or care 
and pains, are to be performed or beftowed on 
the thing delivered: or, 3. locatio operis mercium 
vehendarum, when goods are balled for the pur- 
pofe of being carried from place to place, either 
to a publick carrier, or to a private perfon. 

1. The moft ancient cafe, that I can find in 
our books, on the doctrine of Deposits (there 
were others, indeed, a few years earlier, which 
turned on points of pleading), was adjudged in 

* b. 3. ch. 18. 
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tlie eighth of Edward IL and is abridged by 
Fitzherbert* It may be called Bonion’s 
cafe, from the name of the plaintiff, and was, in, 
fubftance, this : An adlion of detinue was 
brought for feals, plate^ and jewels, and the de- 
fendant pleaded, “ that the plaintiff had bailed 
to him a eheft to be kept, which chefl \vas 
“ locked', that the bailor himfelf'took away the 
“ hej, without informing the bailee ofthe contenlsi 
that robbers came in the night, broke open 
the dejendanfs chamber, and carried ofl' the 
‘‘ cheft into the fields, where they forced the 
lock, and took out the contents', that the defend- 
ant was robbed at the fame time of his own 
“ goods.” The plaintiff replied, “ that the 
“ Jewels were delivered, in a cheft not locked, to 
“ be reftored at the pleafure of the bailor,” and 
on this, it is faid, ifue was joined. 

Upon this cafe lord Holt obferves, “ that 
“ he cannot fee, why the bailee fhould not be 
“ charged with goods in a eheft as well as with 
“ goods out of a cheft; for,” fays he, “ the 
bailee has as little power over them, as to any 
“ benefit that he might have from them, and as 
“ great power to defend them in one cafe as 
in the other The very learned judge was 


Mayn. Edward II. 275. Fitz. Abr. tit. Detinue. 
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diffatisfied, we fee, with Sir Edward Coke’s 
reafon, *' that, when the jewels were locked up 
“ in a cheft, the bailee was not, in fadj lrufted 
“ with them*.” Now there was a diverfity of 
opinion, upon this very point, among the great- 
eft law7ers of Rome; for “ it was a queftion, 
“ whether, if a box fealed up had been depofited, 
“ the box only fliould be demanded in the ac- 
“ tion, or the clothes, which it contained, ihould 
“ aifo befpecified; and Trebatius infifts, that 
the box only, not the particular contents of it, 
muft be filed for; unlefs the things were pre- 
“ vioufy ihewm, and then depofited: but Labeo 
“ alfertSjthathe, whodepofits thebox, depofitsthe 
“ contents of it; and ought, therefore, to demand 
“ the clothes themfelves. What then, if the depo- 
“ fttary iv as ignorant of the contents f It feems to 
‘‘ make no great difference, fmce he took the 
“ charge upon himfelf; and I am of opinion, 

“ fays Ulpian, that,, although the box was 
“ fealed up, yet an aftion may be brought for 
“ what it coiitainedf.” This relates chiefly 
to the form of the libel ; but, furely, cafes may 
be put, in which the difference may be very 
material as to the defence. Diamonds, gold, and 
precious trinkets, ought, from their nature, to be 
kept with peculiar care under lock and key ; it 

* 4 Rep. 84. 
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fitary to leave fuch a depoilt in an open anti- 
chamber, and ordinary at leaft, to let 

them remain on his table, ■where they might 
poffibly tempt his fervantsj but no man can 
proportion his care to the nature of things, with- 
out knowing them: perhaps, therefore, it would 
be no more than JUght leave out of 

drawer a box or calket, -which was neither known 
nor could juftly be fufpe(3:ed,to contain diamonds; 
and Domat, who prefers the opinion of Tre- 
B ATI us, decides, “ that, in fuch a cafe, the de- 
“ pofitary would only be obliged to reftore the 
“ calket, as it was delivered, without being re- 
“ fponfible for the contents of it.” I confefs, 
.however, that, anxioufly as I wifli on all occa- 
fions to fee authorities refpeded, and judgment 
holden facred, Bonion’s cafe appears to me 
wholly incomprehenfible ; for the defendant 
inftead of having been grofsly negligent (w 
alone could have expofed him to an adtion), 
feems to have ufed at leaft ordinary diligence' 
and, after all, the lofs was occafioned by a bur- 
glary^ for which no bailee can be refponfible 
without a very fpecial undertaking. The plea, 
therefore, in this cafe -was good, and the replica- 
tion, idle; nor could I ever help fufpediing a 
miftake in the laft 'words alii quod non'^ although 
Richard de Winchedon, or whoever was the 
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compiler of the table to this Year-book, makes a 
diftin«3:ion, that, “ if jewels be bailed to me, and 
‘ I put them into a caiket, sxiA thieves rob me of 
them in the night-time, I am anfwerable ; not, 
if they be deliveied to ine in a ch.Q& fealed 
** up'f which could never have been law, for 
the next oldeft cafe, in the book of Affife, con- 
tains the opinion of chief juftice Thorpe, 
that “ a general bailee to keep is not relponfible, 
“ if the goods be Jiolen, without his grofs ne- 
gle£t*; and it appears, indeed, from Fitz- 
HERBERT, that the party was driven to this 
iflue, whether the goods were taken away bv 
“ robbers/’ 

By the Mofaick inftitutions, « if a man deli- 
vered to his neighbour money or stuff to 
keep, and it wzs jiolen out of his houfe,and the 
thief could not be found, the mafter of the 
« houfe was to be brought before the judge, and 
“ to be difeharged, if he could fwear, that he 
, had not put his hand unto his neighbour's 
goodsj', or, as the Romm author of the Lex 
mhilfe nequiter gejfiffe%- but 
a difiindiion feems to have been made between a 

2^« AITl 28* Sro» Abr* JBsuIoi'ontj pL y,, 
f Exod. xxiu % 

t Lib. 10. De Depofito. This book is printed in the fame 
volumewkh the TkeodoPan Code, Paris, 1586. 
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ftealing by and a ftealing hj night*-, and 
“ if CATTLE were bailed and ftolen (by Jay, I 
“ prefume), the perfon, who had the care of 
“ them, was bound to make reftitution to the 
“ owner j-;” foi* which the reafort feems to be, 
that, when cattle are delivered to be kepty the 
bailee is rather a mandatary than a depofitary, 
and is, confequently, obliged to ufe a degree of 
diligence adequate to the charge: now fheep can 
hardly be ftolen in the day-time without fome 
negled of the fiiepherd and we find that, when 
Jacob, who was, for a long time at leaf!:, a 
bailee of a different fort, as he had a reward, loft 
any of the beafts intrufted to his care, Laban 
made him anfwer for them “ whether ftolen by 
“ day or ftolen by night|.” 

Notwithftanding the high antiquity, as well 
as the manifeft good fenfe, of the rule, a contrary 
dotftrine was advanced by Sir Edward Coke, 
in his B.eports, sxidi afterwards deliberately in- 
ferted in his Commi’/rfarv Littleton, the 
great refult of all his experience and learning; 
namely, “ that a depofitary is refponfible, if the 
“ goods be ftolen from him, unlefs he accept 
“ them fpecially to keep as his own^ whence he 
advifes all depofitaries to make fuch a fpe- 


cial acceptance*. This opinion, fo repngaant to 
natural reafon and the laws of all other nations, 
he grounded partly on feme broken cafes in the 
Year-books, mere converfadons on the bench, or 
loofe arguments at the bar; and partly on South- 
cote’s cafe, which he has reported, and which 
by no means warrants his deduclion from it. 
As I humbly conceive that cafe to be law, though 
the doftrine of the learned reporter cannot in all 
points be maintained, I fhall offer a few remarks 
on the pleadings in the caufe, and the judgement 
given on them. 

SouTHCoTE declared in detinue, that he had 
delivered goods to Bennet, to be by him safely 
kept: the defendant confejSed such delivery, 
but pleaded in bar, that a certain perfon stole 
them out of his poffeffion ; the plaintiff replied, 
protefting that he had not been robbed, that the 
perfon named in the plea was a servant of the 
defendant, and demanded judgement; which, on 
a general demurrer to the replication, he ob- 
tained. “ The reafon of the judgement, fays lord 
“ Coke, was, becaufe the plaintiff had delivered 
“ the goods to be safely kept, and the defend- 
ant had taken the charge of them upon him- 
“ felf, by accepting them on such a delivery.” 
Had the reporter flopped here, I do not fee 


* 4 Rep. 83. b. I laft. 89. a* b* 
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what poffible objedion could have been made^ 
but his exuberant erudition boiled over, and pro- 
duced the frothy conceit, which has occaixoned 
lb many refledlions on the cale itlelf ; namely, 
“ that /o KEEP and to keep safely are one and 
the fame thing j” a notion which was denied to 
be law by the whole court in the time of chief 
juftice Holt^. 

It is far from my intent to Ipealc in deroga- 
tion of the great commentator on XiIttletonj 
fmce it may truly be aflerted of him, as Quin- 
tilian faid of Cicero, that an admiration of 
his works is a fare mark of form proficiency in the 
fiudy of the lazv', but it muft be allowed, that 
his profufe learning often ran wild, and that he 
has injured many a good cafe by the vanity of 
thinking to improve them. 

The pleader, who drew the replication in. 
Soijthcote’s cafe, muft have entertained an 
idea, that the blame was greater, if a fervant of 
the depofitary ftole the goods, than if a mere 
ftranger had purloined them ; fmce the defendant 
ought to have been more on his guard againll 
a perfon, who had lb many opportunities of 
ftealing; and it was his own fault, if he gave 
thofe opportunities to a man, of whofe honefty 
he was not morally certain : the court, we hud, 
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rejected this diftin<5Hon, and alfo held the repli- 
cation informal, but agreed, that no advantage 
could betaken on a. general demurrer of fuch in- 
formality, and gave judgement on the fubftan- 
tial badnefs of the plea*. If the plaintiff, in- 
ftead of replying, had demurred to the plea 
in bar, he might have infifted in argument, 
with reafon and law on his fide, that, although 
“a general bailee to keep be refponfible for 
“ GROSS negled onlyt yet Bennet had, by a 
“fpecial acceptance, made himfelf anfwerable 
“ for ORDINARY negled at leajt; that it was 
“ ordinary negled, to let the goods be Jiolen out 
“ of his polTeffion, and he had not averred, that 
“ they were ftolen wii/aoi/i /jis default', that he 
“ ought to have put them into a fafe place, ac- 
“ cording to his undertaking, and have kept 
“ the key of it himfelf; that the fpecial bailee 
“ was reduced to the clafs of a conduStor operis, 
“ or a workman /or hire', and that a tailor, to 
whom his employer has delivered lace for a 
“ fuit of clothes, is bound, if the lace ht Jiolen, 
to reftore the value of itf.” This reafoning 

' 1 Cro. 815, 

t , ** Alia eft furti ratio ^ id enim twn cafui^ fed kvi culp^.^ 

' feme' afcribilEr.” Gothofr, Comm, in L. ConirafIus^^.:t4.^ ^ 
' See D, 57.: 2. $2^ 3. where fays the annotator, Adverfiis 
Anfmmr parum prpdeft’cuftodia'; adverfusj^/rm prodefie po- 
, left, fi quis ad.vdgikt.” ■■-See alfo Both, de Louage^ 

-;/ 42i). %ixi.CQntrMdiTrii a:u^ 53 , ■ Soj by jnftice Cot- 



GF BAILMENTS. 37l 

would not have been juft, if the bailee had 
pleaded, as in Bonion’s cafe, that he had been 
robbed by violence, for no degree of care can in 
general prevent an open robbery: impetus 

fays Ulp IAN, 

Mr. Juftice Powell, {peaking of South- 
coTE s cafe, which he denies to be law, admits 
that, “ if a does undertake fpecially to keep 
“goods SAFELY, that is a warranty, and will 
‘‘ oblige the bailee to keep them fafely againft 

perils, where he has a remedy over, but not 
“ againft thofe where he has no remedy over*.'* 
One IS unwilling to fuppofe, that this learned 
judge had not read lord Coke’s report w’ith at- 
tention ; yet the cafe, which he puts, is precifely 
that which he oppofes, for Bennet did under- 
take “ to keep the goods safely;” and, wnth 
fubmilTion, the degree of care demanded, not the 
remedy over, is the true meafure of the obliga- 
tion ; for the bailee might have his appeal of rob- 
bery, yet he is not bound to keep the goods 
againft robbers without a moft exprefs agree- 
mentf. This, I apprehend, is all that was 
meaned by St. German, when he lavs, “ that. 
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“ if a man bsve nothing for keeping the goock 
bailed, and promife, at the time of the deliverj, 
“ to reftore them Jafe at bis peril, he is not re- 
“ fponfible for mere cafualties'-^ but the rule 
extrafted from this paffage, “ that z fpeciai ac- 
“ ceptance to keep sa’fely will not charge the 
“ bailee againft the ads of zvrongdoersf,” to 
w’hich purport Hobart alfo and Croke are 
cited, is too general, and muft be confined to 
a.Q.s of violence. 

I cannot leave this point, w-ithout remarking, 
that a tenant at xvill, whole intereft, when he has 
it rentfree, thoRomans called precarium, ftands 
in a fituation exadly parallel to that of a depo- 
fifary ; for, although the contrad be for his bene- 
fit, and, in fome inftances, for his benefit only, 
yet he has an inter efi in the land till the will is 
determined, ‘‘ and, our law adds, it is the folly of 
“ the leflbr, if he do not reftrain him by a fpecial 
“condition;” thence it was adjudged, in the 
Count efs of Shrezvfimry s cafe, “ that an adion 
“ will not lie againt a tenant at will generally, if 
the houfe be burned through his negledi;” 
but, fays juftice Powell, “ had the adion been 
“ founded on a fpecial undertaking, as that, in 
“ confideration that the leffor would let him live 


^ Boft. and Stwd.' .dial. 2. chap. 38. 
f Com. ' ' 915. , 
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“ in the houfe, he would deliver it up in as good 
“ repair as it then was in, fuch an action would 
“ have been maintainable.*” 

It being then eftablilhed, that a bailee of the 
JirJt fort is anfwerable only for a or for 

grojs which is conlidered as evidence of 

it, and not for fach ordinary inattentions as may 
be compatible with good faith, if the depoiitary 
be himfeif a carelefs and inattentive man j a 
queftion may arife, whether, if proof be given, 
that he is, in truth, very thoughtful and vigilant 
in his ozvn concerns, he is not bound to reftitution, 
if the depofit be loft through his neglect, either 
ordinary or flight ; and it feems eafy to fupport 
the affirmative ; fince in this cafe the meafure of 
diligence is that, which the bailee ufes in his ozwi 
affairs. It muft however be confefled, that the 
character of the individual depofitary can hardly 
be an object of judicial difcuffion: if he be 
fiLghtly ox even orcZ/nar//)/ negligent in keeping 
the goods depofited, the favourable preftimption 
is, that he is equally negledful of his own pro- 
perty; but this preftimption, like all others, may 
be repelled ; and, if it be proved, for inftance, 
that, his houfe being on fire, he faved his own 
goods, and, having time and power to fave alfo 
thofe depofited, fuffered them to be burned, he 
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reflore tHe worth of them to the owner^. 
If, indeed, he have time to fave only one of two 
chefts, and one be a depofit, the other his own 
ty, he may juftly prefer his own; unlefs 
contain things of fmall comparative value, 
the other be full of much more precious 
goods, as fine linen or filks ; in which . cafe he 
Ought to fave the more valuable cheft, and has a 
right to claim indemnification from the depofitor 
for the lofs of his own. Still farther; if he com- 
mit even a grofs negled in regard to his own 
goods as well as thofe bailed, by which both are 
loft or damaged, he cannot be Jaid to have violated 
faith, and the bailor muft impute to his 
own folly the confidence which he repofed in fo 
improvident and thoughtlefs a perfon-f-. 

To this principle, that a depofitary is anfwer- 
able only for grofs negligence, there are fome ex- 
eeptions. 

Firft,as in Southcote’s cafe, where the bailee, 
al agreement, has engaged to anfwer 
‘‘ Si quid norainatim convenit,” fays the 
lawyer, vel plus vel minus in fingulis 
contrafftibus, hoc fervabitur quod initio con- 
venit; legem enim contra^lui deditj;” but the 

* PoTH. ChutfGf de jyepot, n, 29. Sticmh. ds yuve Busoh, 

2. C. 

Bra<a. 99. b. Juftin. Inft. 1. 3. tit. 15, 

. D, de reg. jur. 
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opinion oFCelsus, that an agreement to difpenfe 
imth deceit is void, as being contrary to good 
morals and decency, has the affent both of Ul- 
piAN and our courts'^. 

Secondly; when a man fpontaneoufly and 
officioufly propofes to keep the goods of another, 
be may prevent the owner from intrufing them 
with a perfon of more approved vigilance\ for 
which reafon he takes upon hmfelf, according to 
Julian, the rijk of the depoft^ and becomes re~ 
fponfible at leaft for ordinary negledi^ but aioifor 
mere cafualtiesf. 

Where things are depofited through necefEty 
on any fudden emergence, as afire or a fhipwreck, 
M. Le Brun infifts, “ that the depofltary muft 
“ anfwer for lefs than grofs negledt, how carelefs 
“ foever he may be in his own affairs ; fince the 
“ preceding remark, that a man, who repofescon- 
^^fidence in an improvident perfon, muji impute 
“ any lofs to his own folly, is inapplicable to a 
“ cafe, where the depofit was not optional ; and 
“ the law ceafes with the reafon of it\f but that 
is not the only reafon ; and, though it is an ad- 
ditional misfortune, for a man in extreme hafte 
and deep diftrefs to light upon a flupid or inat- 


De la Predation des PauUs^ p. 77 
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tentive depofitary, yet I can hardly perfuade my- 
fel^ that more than perfect gooii is de- 
manded in this cafe, although a violation of that 
faith be certainly more criminal than in other 
cafes, and was therefore puniihed zt Rome hj a 
forfeiture of the double value of the goods de- 
pofited. 

In thefe circumftances, however, a benevolent 
of keeping another’s property for a time 
■would not, I think, bring the cafe vrithin Ju- 
lian’s rule before-mentioned, fo as to make the 
perfbn offering anfwerable for or even or- 

dinary, negligence; and my opinion is confirmed 
by the authority of Labeo, who requires no 
more than goodjaith of a negotionmi geft or, when 
“ affedtione coadtus, ne bona mea diflrahantur, 

“ negotiis fe meis obtulerit.” 

Thirdly; when the bailee, improperly called 
a depofitary, either diredtly demands and receives 
a reward for his care, or takes the charge of goods 
in conjequence of feme lucrative contradt, he be- 
comes anfwerable for ordinary negledi; fince, in 
truth, he is in both cafes a conductor operis, and 
lets out his mental labour at a juft price : thus, 
when clothes are left with, a man, who is paid 
for the life of his bath, or a trunk with an inn- 
keeper or his fervants, or with a ferryman, the 
bailees are as much bound to 



were to receive a ftipulated recompenfe /or 
attention and pains', but of this more fully, when 
we come to the article of hiring. 

Fourthly ; w’^hen the bailee alone receives ad- 
vantage from the depofit, as, if a thing be bor- 
rowed on a future event, and depofited with the 
intended borrower, until the event happens, be- 
caufe the owner, perhaps, is likely to be abfent 
at the time, fuch a depofitary mull anfwer even 
for y%& negligence i and this bailment, indeed, 
is rather a loan than a depofit, in whatever light 
it may be confidered by the parties. Suppofe, 
for example, that Charles, intending to appear at 
a mafked ball expefied to be given on a future 
night, requefts George to lend him a drefs and 
jewels for that purpofe, and that George, being 
obliged to go immediately into the country, de- 
fires Charles to keep the drefs till his return, 
and, if the ball be given in the mean time, to 
wear it; this feems to he a regular loan, although 
the original purpofe of borrowing be future and 
contingent. 

Since, tnerefore, the two laft cafes are not, in 
ftria propriety, the exceptions to the 

general rule are reduced to two only ; and the fe- 
cond of them, I conceive, will not be rejected by 
the Englifi lawyer, although I recollea no de- 
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afion or di^lura exadly confbniiable to the opi - 
nicm of Julian. 

Clearly as the obligation to rejlore a depofit 
flows from the nature and definition of this con- 
trabi, yet, in the reign of Elizabeth, when It 
had been adjudged, confiftently -with common 
fenfe and common honefty, that an adion on 
“the cafe lay againfl; a man, who had not per- 
formed his promife of redelivering, or deliver- 
“ ing over, things bailed to him,” that judgement 
was reverjed", and, in the fixtli year of James, 
judgement for the plaintiff was arrefted in a cafe 
cxadly fimilar*: it is no wonder, that the profef- 
Eon gnmibkd, as lord Holt fays, at fo abfurd 
a reverfal; which vsras itfelf moft juftly reverfed 
a few years after, and the firfl decifion folemnly 
eftablifhed'l'’. 

Among the other curious remains of ylitick 
!aw, which pliilologers have collefted, very little 
relates to the contrads, which are the fubjed of 
this effay; but I remember to have read of De- 
mosthenes, that he was advocate for a perfon, 
with whom three men had depofited feme va- 
luable utenfil, of which they were joint- owners | 
and the depofitary had delivered it to one of 
them, of whole knavery he had no fufpicion j 

* Yelv. 4. 50. 128. 

4 2 Cro. ddj. Whtatly andiow. 
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upon which the other iwo brought an aftion, 
but were nonfuited on their own evidence, that 
there was a t/jird bailor,, whom they had not 
joined in the fait; for, the truth not being proved, 
Demosthenes infifted, Ibat bis client could not 
legally rejiore the depofit, unlefs all three propri-^ 
etors were ready to receive it-, and this dodtrine 
was good at Home as w’^ell a§ at Athens, when the 
thing depofited was in its nature incapable of 
partition ; it is alfo law, I apprehend, in Weil- 
minfter-hall*. 

The obligation to return a depofit faithfully 
was, in very early times, holden facred by the 
Greeks, as learn from the ftory of Glaucus, 
who, on confulting the oracle, received this an- 
fwer '‘that it wnis criminal even To harbour a 
“ thought of with-holding depofited goods from 
“ the owners, who claimed themf and a fine 
application of this univerfal law is made by an 
Arabian poet contemporary with Justinian, 
who remarks, “ that life and wealth are only 
“ depojited with us by our creator, and, like all 

other depojits, mu ft in due time be reftored.” 

11. Employmentby coMMissiONvrasalfoknown 
to our ancient lawyers; and Br acton, the beft 
writer of them all, exprefles it by th.& Ro7nau 



* D. 1 6. 3. !• 36. Bro. Abr. tii. Bailment, pi. 4. 
f Tlerod. VI. SiS. Juv. Sal. XIII. 199. 
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this contra^ is the gnihiiioiis performance of ii 
by the bailee, and as the term commijfion is alfc 
pretty generally applied to bailees, who receive 
hire cx compenfation iov their attention and 
trouble, I lhall not fci'uple to adept the word 
MANDATE as appropriated in a limited fenfe to 
the fpecies of bailment now before ns ; nor will 
any coniufion ariie from the common acceptation 
of the word in the lenfe of a judicial eommand 
or precept, which is in truth only a Jecondary 
and inaccurate ufage of it. The great diftinaiori 
then between one fort of mandate and a depofit 
is, that the former lies infejance, and the latter, 
limply m whence, as we have already 

intimated, a difference often arifes between the 
degrees of care demanded in the one contraband 
in the other; for, the mandatary being confi- 
dered as having engaged himfelf,to ufe a degree 
of diligence and attention adequate to the per- 
Jormance of bis undertaking, the omiffion of 
filch diligence may be, according to the nature 
of the bufinefs, either ordinary, or flight, ne~ 
gledfc ; akhough a bailee of this fpecies ought re- 
gularly to be anfwerable only for a violation of 
good faith. This is the common dodtrine taken 
from the law of Utp I an; but there feems, in 
reality, to be no exception in the prefent cafe 
from the general rule; for, Met good faith itfelf 
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obligeft every man to perform bis aSlud engage- 
i t of courfe obliges the mandatary to ex- 
ert himfelfin proportion to the exigence of the 
alFair in hand, and neither to do any thing, ho 
minute foever, by which his employer may ful 
tain damage, nor omit any thing, however in 
confiderable, which the nature of the asSi 
quires*: nor will a want of ability to pe 
the contradl be any defence for the contradi 


wings, yet it may juitly require, that every man 
fliail know his own ftrength, before he undertakes 
to do an acl, and that, if he delude another by falfe 
pretenfions to Ikili, he Ihall be refponfible 
any injury, that may be occafioned by fuch d 
lulion. If, indeed, an unikilful man yield to 
the preffing inftances of his friend, wdio could 
not otherwife have his work performed, and en- 
gage reludantly in the bufmefs, no higher de- 
gree of diligence can be dem^uided of him thaft 
a fair exertion of his capacity. 

It isalmoft needlefs to add, that a mandatary, 
as well as a depofitary, may bind himfelf by 
f pedal agreement to be a.afvv erable even for ca- 
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A diftin^ion feems very early to have been 
made in our law between the ?zo«fefance, and the 
/mfefance, of a conductor operis, and, by equal 
reafon, of a mandatary ; or, in other woi'ds, be- 
tween a total failure of performing an executory 
undertaking and a culpable negled: in executing 
it; for, when an adion on the cafe was brought 
againft a carpenter, who, having undertaken to 
build a new houfe for the plaintiff within a cer- 
tain time, had not built it, the court gave judg- 
ment of nonfuit; but agreed, that, if the defend- 
ant had built the houfe negligently and fpoiled 
the timber, an adion againft him would have 
been maintainable*. However, in a fubfequent 
reign, when a fimilar adion was commenced 
againft one Watkins for not building a mill ac- 
cording to his undertaking, there was a long 
converfation between the judges and the bar, 
which chief juftice BABiNGTON at length inter- 
rupted by ordering the defendant’s counfel either 
to plead or to demur ; but ferjeant Rolf chofe 
to plead fpecially, and iffue was taken on a dif- 
charge oi the agreement. 'f- Juftice Martin 
objeded to the adion, becaufe no tort was al- 
ledged; and he perfrfted warmly in his opinion. 


* Yearb. ii. Hen. IV. 33. 
t Yearb. 3. Hen. VI, 36. b. 37. 
dlcdonsfurlecas,-g\,%Q, ■ 
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which feems not wholly irreconcilable to that of 
his two brethren; for in the cafes, which they 
put, a fpecial injury zvas fuppofed to be occa- 
fioned by the non-performance of the contrai 3 ;. 

Authority and reafon both convince me, tliai 
Martin, into whofe opinion the reporter re- 
commends an inquiry, w^as wrong in his objec- 
tion, if he meaned, as juftice Cokain and the 
chief juftice feem to have underftood him, that 
no fuch adion would lie for ?2o;3fefance, even 
though fpecial damage had been fated. His ar- 
gument was, that the adion before them fowided 
in covena?it merely, and required a fpecialty to 
fupportk ; but that, if the covenant had been 
changed into a tori, a good writ of trefpafs on 
the cafe might have been maintained : he gave, 
indeed, an example of ?22Afefance, but did not 
controvert the inftances, which were given by the 
other judges. 

It was not alledged in either of the cafes juft 
eked , that the defendant was to receive pay for the 
fefance of his work; but, fince both defendants 
were deferibed as aSiually in trade, it was not 
perhaps intended, that they were to work /or m- 
thing : I cannot however perfuade myfelf, that 
there would have been any difference, had the 
promiles been purely gratuitous, and had a fpecial 
injury been caufed by the breach of them. Sup- 
pbfe, for inftance, that Robert' ^coxa-Mds are fur- 
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rounded by a ditch or trench, in which the %va- 
ter from a certain fpring ufed to have a free 
courfe, but which has of late been obftrucled by- 
foil and rubbifh; and that, Robert informing his 
neighbour Hetvy of his intention fpeediiy to 
clear the ditch, Henry offers and undertakes im- 
mediately to remove the obftrudtion and repair 
the banks without reward^ he having bufinefs of 
the fame kind to perform on his own grounds : 
if, in this cafe, He7try negled to do the work 
undertaken, “ and the water, not having its na- 
“ turai courfe, overflow the fields of Robert and 
fpoil his corn,” may not Robert msantain his 
aaion on the cafe? Moft affuredly; and fo in 
a thoufand inftances of proper bailments, that 
might be fuppofed; where a juft reliance 
on the promife of the defendant prevented 
the plaintiff from employing another perfon, 
and was confequently the caufe of the lofs, 
which he fuftained* ; for it is, as it ought to be, 
a general rule, that, for every damnum hijurid 
datum, an adtion of fome fort, which it is the 
province of the pleader to advife, may be main- 
tained ; and, although i\\t gratuitous performance 
of an be a conferred, yet, accord- 

ing to the juft maxim of Pa ulus, Jdjuvari nos, 
non decipi, hetiejicio oporietf: but the /pedal da- 

* Yearh, 19. Hen. VI. 49. . 

t D. 13. 6. 17. 3. 
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mage,' not the afllimption, is the caufe o? this 
aaion • and, if mtice be given by the mandatary, 
before any damage incurredi cmd while another 
perfon may be employed^ that he cannot perform 
the work, no procels of law cart enforce the per- 
formance of it. 

A cafe in Brook, made complete from the 
Year-book, to which he refers, dire6ily in 
points for, by chief juftice Fin eux, it had been, 
adjudged.^ that, “ if* a man affume to buiid a 
houfe for me by a certain day, and do not 
“ build it, and I fieff'er damage by his nonfefance, 
“ I fliall have an adion on the cafe, as well as if 
“ he had done it amijs but it is pojjible, that 
Fi N EUX might fuppofe a confideration, though 
none be mentioned*. 

Adions on this contrad are, indeed, very un- 
common, for a reafon not extremely flattering to 
human nature ; becaufe it is very uncommon to 
undertake any ofiice of trouble without comp enfa- 
tion-, but, whether the cafe really happened, or 
the reward, which has adually been ftipulated, 
was omitted in the declaration, the queftion, 
“ whether a man was refponfible for damage to 
“ certain goods occafioned by bis negligence in 
‘‘ performing a gratuitous promife,'fcame 
before the court, in which lord Holt prefided, 
fo lately as the fecond year of queen Anne; and 

^ Bro* Abr, tlL Aflion fur le Cafe^ jz* 
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a point, which the firft elements of the Roniati 
law have fo fully decided, that no court of judi- 
cature on the continent would fuffer it to be de- 
bated, was thought in England to dejervcy 
what it certainly received, very great confider- 
ation*. 

The cafe was this: Bernard had affumed 
without pay fafely to remove feveral cafks of 
brandy from one cellar, and lay them dov!n fafely 
in another, but managed them fo negligently, 
that one of the cafks was ftaved. After the 
general iffue joined, and a verdidt for the plain- 
tiff Coggs, a motion was made in arreft of 
judgement on the irrelevancy of the declaration, 
in which it was neither alledged, that the de- 
fendant was to have any recompenfe for his pains, 
nor that he was a common porter : but the 
court were unanimoufly of opinion, that the 
adion lay; and, as it was thought a matter of 
great confequence, each of the judges delivered 
his opinion feparately. 

The chief juftice, as it has before been inti - 
matedf, pronounced a clear, methodical, elabo- 
rate argument; in which he diftinguiflied bail- 
ments into /iir forts, and gave a hiftory of the 
principal authorities concerning each of them, 

* Ld. Raym. pcjp— 920. 1 Salk. 26 . Com. 133,. Farr- 

13. 131. 528. 

:y y F..y6i.y: 
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This argument is juftly reprefented by my learn- 
ed friend, the annotator on the Firji Injiiinte^ as 
“ a moft mafterly view of the whole fubjed of 

bailment* j and, if my little work be confi- 
dered merely as a commentary on it, the ftudent 
may perhaps think, that my time and attention 

have not been unufefully bellowed. 

For the decifion of the principal cale, it would 
have been fufficient, I imagine, to infill, that the 
point was new, but had already been deter- 
mined; that the writ in the Register, called, 
in the llrange dialed of our forefathers, De pipd 
w;2T , was not fimilar, but identical ; 

for, had the reward been the effeme of the ac- 
tion, it mull have been inferted in the writ, and 
nothing would have been left for the declaration 
but the Hating of the day, the year, and other 
circumllances ; of which Rastexl exhibits a 
complete example in a wtH and declaration for 
tiegligently and improvidently planting a quickfet 
hedge, which the defendant had promifed to 
raife, without any confideration alledged ; and if- 
fue was joined on a traverfe of the negligence 


Lo. Litt. . 89. b. 21/3* The .profelBon rnufl la* 

necelfary Mpenfion of thia valuable work. 

. Orig. no. a. feealfo no. b. Ids tqm inprmi Jk^ 

d I)i cohmhari reparanda^ 
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and improvidence*. How any aiifeer coult! 
have been ^ven to tbefe authorities, I am at a 
lols even to conceive : but, although it is needlefs 
to prove the fame thing twice, yet other authori- 
ties, equally unanfwerable, were adduced by the 
court, and fupported with reafbns no lefs cogent ; 
for nothing, faid Mr. Juftice Powell emphati- 
cally, is law, that is not reafon; a maxim, in 
theory excellent, but in pradice dangerous, as 
many rules, true in the abftrad, are falfe in the 
concrete j for, fince the reafon of Tit i us may, 
and frequently does, differ from the reafon of 
Septimius, no man, who is not a lawyer, w^ould 
ever know how to a£t, and no man, who is a 
lawyer, would in many inftances know what to 
advife, unlefs courts were bound by authority, 
firmly as the pagan deities were fuppofed to bfc 
bound by the decrees of fate. 

Now the reafon affigned by the learned judge 
for the cafes in the Regif er and Tear-books, 
which were the fame with Cog gs and Ber- 
nard, namely, “ that the party's special af~ 
Jumpfit and undertaking obliged him fo to do 
the thing, that the bailor came to no damage by 
his hegle<a,' ’ feems to intimate, that the omiffion 
of the words /a/ub etfea^re would have made a 
difference in this cafe, as in that of a depojit', but 
I humbly contend, that thofe -words are implied, 

* Raft. Entr. 13. b. 
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by the nature of a contra6i: which lies in fefance, 
agreeably to the diffinaion with which I began 
this article. As judgement, indeed, was to be 
given on the record merely, it was unneceffary, 
and might have been improper, to have extended 
the propofition beyond the point then before the 
court; but I cannot think, that the narrownels 
of the propofition in this inftance affeas the ge- 
neral doarine, ’vhich I have nrebimed tn la’tr 
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f refumed to have aSed his trade y jtt cYat? 

juftice Rolle intimates no fuch prefumption ; 
but fays exprefsiy, that “ an asftion on the cafe 
“ lies upon this matter, without alledging any con- 
f deration : for the negligence is the caufe of 
“ a(9:ion, and not the affurnffit*’' 

A bailment without reward to carry from place 
to place is very different from a mandate toper- 
form a xvork ; and, there being nothing to take 
it out of the general rule, I cannot conceive that 
the bailee is refponfible for lejs than grofs neg- 
led:, unlefs there be a fpecial acceptance: for in- 
ftance, if Stepheti defire Philip to carry a dia- 
mond-ring from Briftol to a perfon in London, 
and he put it xvitb bank-notes of hisdwji into a 
letter-cafe, out of which it is Jiolen at an inn, or 
feized by a robber on the road, Philip fliall not 
be anfwerable for it; although a very careful, or 
perhaps a commonly prudent, man would have 
kept it in his purfe at the inn, and have concealed 
it fomewhere in the carriage ; but, if he were to 
fecrete his own notes with peculiar vigilance, and 
either leave the diamond in an open room, or 
wear it on his finger in the chaife, I think he 
would be bound, in cafe of a lofs by ftealth or 
robbery, to reftore the value of it to Stephen: 
every thing, therefore, that has been expounded 

* 1 Ro. Abr. 10, ' 
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in the preceding article concerning depqfits^ may 
be applied exaaiy to this fort of bailment, which 
may be confidered as a fubdivifion of the fecond 
fpecies. 

Since we have nothing in thefe cafes analogous 
to the judgepients oi infamy^ which were often 
pronounced at llotne and Atbens^xth hardly ne- 
ceflary to add, what appears from the fpeech of 
Cicero for S. Roscius oi Ameria, th&i “ the 
“ ancient Roxnans confidered a mandatary as ifi~ 
'■^famous, if he broke his engagement, not only 
“ by a 61 ual fraud, but even by more than ordi- 

nary negligence*” 

As to exceptions from the rule concerning the 
degree of negledl, for which a mandatary is re- 
fponfible, almoft all, that has been advanced be- 
fore in the article of depofits, in regard to a fpe- 
cial convention, a voluntary offer, and an interefl 
accruing to both parties, or only to the bailee, 
may be applied to mandates : an undertaker of a 
work for the benefit of an abfent pe fon, and 
ivithout bis knowledge, is the negotiorum gejior of 
the civilians, and the obligation refulting from 


* “ In privatis rebus, fi quis rem mandatam non modo ma 
//V/^i'agelTuTet, fu: qujeftusput con-modi caufa, 
negltgentim, eum niijores futnmum admififfe d 
mabant: itaque mandail t onftitutum eit judiciu 
turpe quim/^j-r;.” Pro S. Rofc. p. ii6. Gl 
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his implied coiitra<3: has been incidentally men- 
tioned in a preceding page. 

III. On the third fpecies of bailment, which 
is one of the moft ufual and moft convenient in 
civil fociety, little remains to be obferved ; be- 
caufe our own, and the Roman, law are on this 
head perfedlly coincident. I call it, after the 
French lawyers, han Jbr ufe, to diftinguifli it 
from their /oi2« for confimptmiy or the mutuum 
of the Romans y by which is underftood the 
lending of money ^ wine, corn, and other things, 
that may be valued by number, weight, or mea- 
fure, and are to be reftored only in equal value 
or quantity*: this latter contradl, which, accord- 
ing to St. German, is moft properly called a 
loan, does not belong to the prefent fubjedt j but 
it may be right to remark, that, as the fpecifick 
things are not to be returned, the abfalute pro- 


* Do£i. and Stud. dial. 2. ch. 38. Brafit. 99. a. b. In 
Ld. Rayra. 916. where this paflage from Brnclon is cited by 
the chief juftice, mutuam is printed for commodatam ; but what 
then can be made of the words ad ipsam rejiituendam ? There 
is certainly feme miftake in the paflage, which mufl. be very 
ancient, for the oldeft MS. that I have feen, is conformable to 
Totter s edition. I fufpefl the omiflion of a whole line after 
the word precium, where the manufeript has a full point; and 
poCibly the fente.nce omitted may be thus fupplied from Jvf- 
twLifi, whom Braclsn copied: “ At is, qui vnduum accepit, 
cbligatus remanet,” fi forte incendio, &c. /«;■?. q. xa. 2. 
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perty of them is transferred to the borro^r, 
who muft bear the lofs of them, if they be de- 
ftrOyed by wreck, pillage, fire, or other inevi- 
table misfortune. Very different is the nature 
of the bailment in queftion j for a horfe, a cha- 
riot, a book, a greyhound, or a fowling-piece, 
which are lent for the ufe of the bailee, ought to 
be xedtVxvextd. Jpecifically ; and the owner muft 
abide the lofs, if they perifli through any acci- 
dent, which a very careful and vigilant man could 
not have avoided. The negligence of the bor- 
rower, who alone receives benefit from the con- 
tracft, is conftrued rigoroufly, and, although 
fight, makes him liable to indemnify the lender; 
nor will his incapacity to exert more than ordmary 
attention avail him on the ground of an unpofi~ 
hility, “ which the law, fays the rule, never de- 
“mandsj” for that maxim relates merely to 
things abfolutely impoflible ; and it was not only 
very pojjlble, but veiy expedient, for him to have 
examined his own capacity of performing the 
undertaking, before he deluded his neighbour by 
engaging in it : if the lender, indeed, was not 
deceived, but perfedtly knew the quality, as 
w’-ell as age, of the borrower, he muft be fup- 
pofed to have demanded no higher care, than 
that of which fuch a. perfon was capable; as, if 
Paul lend a fine horfe to a raw youth, he cannot 
exadt the fame degree of management and cir- 
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cumfpeftion, wMch he would expect from a 
riding mafter or an ofScer of dragoons*. 

From the rule, that a borrower is anfwerable 
for JIjqI ’ negle<3:, compared with the diftindlion 
before made between fimple theft and rohhery\^ 
it follows, that, if the borrowed goods be fiolen 
out of his pofleffion by any perfon whatever, he 
muft pay the worth of them to the lender, un- 
lefs he prove, that they were purloined notwith- 
ftanding his extraordinary care. The example, 
given by JuLr AM, is the firft and beft that oc- 
curs ; Cains borrows a filver ewer of Titius, and 
afterwards delivers it, that it may be fafely re- 
flored, to a bearer, of fuch approved fidelity and 
warinefs, that no event could be lefs expected 
than its being fiolen ; if, after all, the bearer be 
met in the way by fcoundrels, who contrive to 
feal it, appears to be wholly blamelefs. and 
Titius has fuffered damnum fine injuria. It feems 
hardly neeeffary to add, that the fame care, which 
the bailee is bound to take of the principal thing 
bailed, muft be extended to fuch accejjhry things, 
as belong to it, and were delivered with it : 
thus a man, who borrows a watch, is refponfibie 
for negled of the chain and feals. 

Although the laws of '^^ith which thofe 


* ThiniouiiTiytx^^. eo ^uod wteyOI, n. i 8^. 
t See p, 37p. and notef. 
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of England in this refped: agree, moft exprefsij 
decide, that a borrower, ufing more than ordi- 
nary diligence,J]&«// not be chargeable^ if there be 
a force which be cannot rejijh^y yet Pufen- 
DORF employs much idle reafoning, which I am 
not idle enough to tranfcribe, in fupport of a new 
opinion ; namely,“ that the borrower ought to 
“ indemnify the lender, if the goods lent be de- 
“ ftroyed by fire, fhipwreck, or other inevitable 
accident, scad, zvithout his fault, unlefs /j/j ozvn 
“ perifh with them f ’ for example, if Eaul lend 
JFilliam a horfe worth thirty guineas to ride 
from Oxford to London, and William be attacked 
on a heath in that road by highwaymen, who 
kill or feize the horfe, he is obliged, according 
to PuFENDORF and his annotator, to pay thirty 
guineas to Paul. The juftice and good fenfe of 
the Go'nti'ary decifion are evinced beyond a doubt 
by M. PoTHiER, who makes a diftinftion be- 
tween thofe cafes, where the loan was the occa- 
Jion merely of damage to the lender, who might 
in the mean time have fuftained a lofs from 
other accidents, and thofe, where the loan was 
the foie efiicient caufe of his damagef ; as if 
Pmd, having lent his horfe, flrould be forced in 
the interval by fomepreffing bufmefs to hire an- 


\raL^. notes, 



injurious to the benefactor. As to a condition j re~ 
fumed to be impofed by the lender, that he would 
not abide by any lofs by the lendir;?, 

it feems the wildeft and moft unreafcaaWe of 
pxefumptions : if P/m/ really intended to irnpofe 
iiich a condition, he fhould have declared his 
mind; and I perfuade myfeif, that William 
would have declined a favour fo hardly ob- 
tained. 

Had the borrower, indeed, been imprudent 
enough to leave the high road and pafs through 
feme thicket, where robbers might be fuppofed 
to luik, or had he travelled in the dark at a very 
unfeafonable hour, and had the horfe, in either 
cafe, been taken from him or killed, he muft 
have indemnified the owner; for irrefifiible force 
is no excufe, if a man put himfelf in the way of 
it by his ow^n rafhnefs. This is nearly the cafe, 
cited by SU German hoxa the Sumnui E of dk, 
where a /o/t;? muft be meaned, though the wmrd 
be erroneoufly ufe-’ ; and it is there 
decided, that, if the borro' oer of a horfe will im- 
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prudently ride by a ruinous houfe in manifejl 
danger of falling, and part of it actually fail on 
tbe horfe’s head, and kill him, the lender is en- 
titled to the price of him ; but that, if the houfe 
were in good condition and fell by the violence 
of a fudden hurricane, the bailee lhall be dis- 
charged. For the fame, or a ftronger, reafon, if 
William, inftead of coming to London, for which 
purpofe the horfe was lent, go towards Bath, or, 
having borrowed him for a week, keep him for 
a month, he becomes refponfible for an j accident, 
that may befall the horfe in his journey to Bath, 
or after the expiration of the week*. 

Thus, if Charles, in a cafe before puty, wear 
the mafked habit and jewels of at the 

ball, for which they were borrowed, and be 
robbed of them in bis return home at the ufual 
time and by the ufual way, he cannot be com- 
pelled to 'gaj Geoige the value of them; but it 
would be otherwife, if he were to go v/ith the 
jewels from the theatre to a gaming-houfe, and 
were there to iofe them, by any cafualty what- 
ever. So, in the inftance propofed by Gaius 
in the digeft, if filver utenlils be lent to a man 
for the purpofe of entertaining a party of friends 
at fupper w tbe metropolis, and he carry them 
into the country, there can be no doubt of his ob- 
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ligation to Indemnify the lender, if the plate be 
loft by accident however irrefiftible. 

There are other cafes, in which a borrower 
is chargeable for inevitable mfcbance, even when 
he has not, as he legally may, taken the whole 
riik upon himfelf by exprefs agreement. For 
1 example, if the houfe of Caius be in flames, and 
he, being able to fecure one thing only, fave an 
urn of his own in preference to the filver ewer, 
w'hich he had borrowed of Titius, he fhall make 
the lender a compeniation for the lofs ; efpecially 
if the ewer be the more valuable, and would con- 
fequently have been preferred, had he been 
owner of them both : even if his urn be the 
more precious, he muft either leave it, and bring 
away the borrowed vefTel, or pay Titius the va- 
lue of that, which he has loft; unlefs the alarm 
was fo hidden, and the fire fo violent, that no 
deliberation or feledlion could be juftly expedt- 
ed, and Cams had time only to fnatch up the firft 
Utenfil, that prefented itfelf. 

Si nce opennefs and honefty are the foul of con- 
trads, and fmce “ a fuppreflion of truth is often 
“ as culpable as an exprefs falfehood,” I accede 
to the opinion of M. Pothier, that, if a foldier 
were to borrow a horfe of his friend for a battle 
expeded to be fought the next morning, and 
were to conceal from him, that his ozvn horfe was 
as fit for the femce^zndi if the horfe, fo bor- 
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r«wed, were flain ia the engagement, the lender 
ought to'be imdemnifled; for probably the dif- 
ilmuiation of the borrower induced him to lend 
the horfe; but, had the foldier openly and 
frankly acknowledged, that be was unwilling to 
expofe his own horfe, fmee, in cafe of a lofs, he^ 
was unable to purchafe another, and his friend, 
neverthelefs, had generoufly lent him one, the 
lender would have run, as in other inftances,. 
the rilk of the day. 

If the bailee, to ufe the Roman expreffion, be 
IN MORA, that is, if a legal demand \io.y& beeiv 
made by the bailor, he mull anfwer for any ca- 
fualty that happens after the demand-, unlefs in 
cafts, where it may be ftrongly prefumed, that 
the fame accident vrould have befallen the thing 
bailed, even if it had beenreflored at the pi*oper 
time; or unlefs the bailee have legally tendered the 
thing, and the bailor have put himfelf in mord by 
refufmg to accept it: this rule extends of courfe 
to every fpecies of bailment. 

“ Whether, in cafe of a valued loan, or, where 
“ the goods lent are efimated at a certain price, 
“ the borrower muft be confidered as bound in 
“ all events to reftore either the things lent or 

the value of them,” is a queftion, upon which 
the civilians are as much divided, as they are upon 
the celebrated claufe in the law ContraSfus: five 
or fix commentators of high reputation enter 
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the lifts agAft as aiany of equal fame, and eacli 
fide difplays ^at ingenuity and addrefs in this 
juridical tournament. D’Avezan fupports tho 
affirmative; and Pothier, the negative; but the 
fccond opinion feeras the more reafonable. The 
word PERicuLUM, ufed by Ulpian, is in itfelf 
equivocal : it means baisard in general/ proceed- 
ing either from accident or from negleSt ; and iii 
this latter fenfe it appears to have been taken by 
the Homan lawyer in the paffage, which gave 
birth to the difpute. But, whatever be the tfue 
interpretation of that paflage, I cannot fatisfy 
myfelf, that, either in the Cuf^omary Frovincec of 
France, or in England, a borrower can be 
chargeable for all events 'without Ms confentme- 
quivocally given: if William^ indeed, had fafd to 
alternative! v, “ I promife, on my return tO 


you thirty guineas, ’ he muft in all events have 
performed one part of this disjiinftive obliga- 
tion*; but, if Pau/ had only faid, ‘^the horfe, 
which I lend you for this journey, is fairly 
worth thirty guineas,'’ no more could be im- 
plied from thofe words, than a defign of pre- 
venting any future difficulty about the price, if 
the horfe ffiould be killed or injured through an 
omiffion of that extraordinary diligence, which the 
nature of the contract required. 





cerning^ the degrees of negleft, namely. Si quid 
convenit vel plus vel mims, another is, where 
goods are lent for a ufe, in which the lender has 
a common intereft with the borrower: in this cafe, 
as in other bailments TeciptocaUy advantageous, 
the bailee can be refponhble for no more than 
ordinary negligence ; as, if Stephen and Philip 
invite fome common friends to an entertainment 
prepared at their joint expence, for which purpofe 
Philip lends a fervice of plate to his companion, 
who undertakes the whole management of the 
feaft, Stephen is obliged only to take ordinary care 
of the plate ; but this, in truth, is rather the 
innominate contract: do ut facias, than a proper 
loan. 

Agreeably to this principle, it muft be decided, 
that, if goods be lent for the /o/f advantage of 
iht lender, the borrower is anfwerable for 
negled: only; as, if a paffionate lover of mull 
were to lend his own inftrument to a player i 
a concert, merely to augment his pleafure from 
the performance; but here again, the bailment 
is not fo much a loan, a mandate; and, if the 
mufician were to play with all due lkill and ex 
ertion, but were to break or hurt the inftru 
without any malice or very culpable negligence, 
he wmuld not be bound to indemmify the ama- 
teur, as he was not in want of the inftrument, 
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and had no particular defire to ufe it. If, indeed, a 
poor artift, having loft or fpoiled his violin or flute, 
be much diftrefled by this lofs, and a brother- 
mufician obligingly, though t'o/witonfy, offer to 
lend him his own, I cannot agree with Des- 
PEissES, a learned advocate of MontpEllicT 
and writer on Reman law, that the player may 
be lefs careful of it than any other borrower : on 
the contrary, he is bound, in confcience at leaft, 
to raife his attention even to a higher degree ; 
and his negligence ought to be conftrued with 
rigour. 

By the law of Moses, as it is commonly 
tranflated, a remarkable diftindion was made be - 
tween the loft of borrowed cattle or goods, hap- 
pening in the ab/ence^ or the prefence, of the 
ow NER ; for, fays the divine legiflator, if a 



rarely happenr of owner s prefence, xKi% excep- 

tion feems to prove, that no cafualties were meaned, 
but fuch as extraordinary care might have pre- 
vented; for I cannot fee, what difference could 
be made by the prefence of the owner, if the 
force, produftive of the injury, were wholly ‘ 
refiftible, or the aftcident inevitable. 

An old jitheniati law is prelerved by De- 
mosthenes, from which little can be gathered 
on account of its generality and the ufe of an 
biguous word^ ; it is underftood by Petit 
relating to guardians, mandataries, and commif- 
fioners; and it is cited by the orator in the cafe 
of a guardianfhip. The Athenians were, pro- 
bably, fatisfied with fpeaking very generally 
their laws, and left their juries, for juries they 
certainly had, to decide favourably or feverely, 
according to the circumftances of each particular 
cafe. 

IV. As to the degree of diligence, which the 
law requires from a pawnee, I find myfelf again 
obliged to diffent from fir Edward Coke, with 
whofe opinion afi milar liberty has before been taken 
in regard to a depoftary, for that very learned 


jtloii, 855* 3..,: Here the verb may' imply 
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lays it down, that, ‘‘ if goods be delivered to 
“ one as a gage or pledge, and they be Jiolen, 
“ he {hall be difcharged, becaufe be bath a pro- 
“ in them ; and, therefore, he ought to 
“keep them, no otherwife than his oivn^d’ 1 
deny the firft propofition, the reafon, and the 
conclufion. . 

Since the bailment, which is the fubjedt of the 
prefent article, is beneficial to the pazvnee by fe- 
curing the payment of his debt, and to ihepaivnor 
by procuring him credit, the rule, which natu- 
ral reafon prefcribes, and which the wifdom of 
nations has confirmed, makes it requifite for the 
perfon, to whom a gage or pledge is bailed, to 
take ordinary care of it; and he mufi; confequently 
be refponfible for ordinaty negled*|'. This is 
exprefsly holden by Bra c ton; and, when I rely 
on his authority, I am perfectly aware, that he 
copied Justinian almoft word for word, and 
that lord Holt, who makes confiderable life of 
his treatife, obferves three or four times, “ that 
“ he was an old author J;” but, although he had 
been a civilian, yet he was alfo a great com- 
mon-lawyer, and never, I believe, adopted the 
rules and expreffions of the Romans, txct'pt 
when they coincided with the laws of 

I Infi. 89. a. 4 Rep* 83. b. 
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dical clafficks; and, as to our ancient authors, if 
their dodrine be not law, it muft be left to mere 
hiftorians and antiquaries ; but, if it remain un- 
impeached by any later decifion, it is not only 
equally binding with the moft recent law, but 
has the advantage of being matured and ap- 
proved by the colledled fagacity and experience 
of ages. The dodrine in queftion has the full 
affent of lord Holt himfelf, who declares it to 
if the pawnee ufe true, and ordi~ 
“ nary, diligence for reftoring the goods, and 
“ that, fo doing, he will be indemnified, and, 
notwithfianding the lofs, fiiall refort to the 
“ pawnor for his debt.” Now it has been 
proved, that a bailee cannot be cpnfidered 
“ as ufmg ordinary diligence, who fufFers the 
“ goods bailed to be taken by Jlealih out of bis 
“ cuftod)'*;” and it follows, that a pawnee 
ihall not be difcharged, if the pawn be fimply 
from him; but if he be forcibly robbed 
of it zvithout bis fault, his debt ihall not be 
extinguiflied. 

The paflage in the Homan inftitutes, which 
B RAC TON has nearly tranfcribed, by no means 
convinces M. Le Brun, that a. pawnee and a bor~ 
rower are not refponfible for one and the fame 
degree of negligence; and it is very certain, that 

P. 370. note f. ^ ^ 
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TJLPTAN,fpeaHng of the ASiio pignoratitia^ ufes 
thefe remarkable words: “ Venit in ij^^adtione 
“ et doJMs et culpa ut in commodalo^ venit et cuf- 
“ todia ; vis major non venit.” To folve this 
difficulty, Noodt has recourfe to a conjedlural 
emendation, and fuppofes ut to have been in- 
advertently written for at ; but, if this was 
a miftake, it muft have been pretty ancient, 
for the tranflators of this fentence ufe 

a particle of fimilitude, not an adverfative : 
there feems, however, no occahon for fo hazard- 
ous a mode of criticifm. Ulpian has not faid, 
“ tails culpa quails in commodato;” nor does 
the word ut imply an exadt refemblance: he 
meaned, that a pawnee was anfwerable for neg-- 
leSt, and gave the firft inftance, that occurred, of 
another contradt, in which the party was like- 
wife anfwerable for negleSf y but left the fort or 
degree of negligence to be determined by his 
general rule ; conformably to which he himfelf 
exprefsly mentions pick us among other con- 
tradfs reciprocally ujeful, and diftinguifhes it from 
COmmodatum, whence the borroweryo/i?^' de- 
rives advantage*. 

It is rather lefs eafy to anfwer the cafe in the 
ffiook of Aflfcy which feems wholly fubverfive of 
my reafoning, and, if it ftand unexplained, will 
break the harmony of my fyftemi'' ; for there, in 

* Before, p. 370. f 29 Aff. pl. 28. 
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aft a£lion of detinue for a hamper, whkli had 
been bailed by the plaintiff to the defendant, the 
bailee pleaded, “ that it was delivered to him 
“ in gage for a certain fum of money; that he 
“ had put it among his other goods; and that all 
“ together had hteii Jiolen from him:” now, ac- 
cording to my doArine, the plaintiff might have 
demurred to the plea; but he was driven to 
ply, “ that he tendered the money before the Jieal- 
“ ing^ and that the creditor refufed to accept it,” 
on which fa£l iffue was joined; and the reafon, 
afiigned by the chief juftice, was, that, “ if a 
“ man bail goods to me to keep^ and I put them 
“ among my own, I fhall not be charged, if they 
‘‘ be Jiolend’ To this cafe I anfwer : firft, that, 
if the court really made no difference between a 
pawnee and a depofitary, they were indubitably 
miftaken ; for which affertion I have the autho- 
rity of Br ACTON, lord Holt, and St. Ger- 
man, who ranks the taker of a pledge in the 
fame clafs with & hirer of goods* ; next, that in 
a much later cafe, in the reign of Hen. VI. 
where a hiring of cujiody feems to be meaned, the 
diftindion between a theft and a robbery is taken 
agreeably to the Roman lawf; and, laftly, that, 
although in the ftrid propriety of our EngliffAm.- 
guage, to fteal is to take clande/iinely, and to rob 

* DoQ:. and Stud, dial 2. cb. 38. 
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is to feize by violence^ correfpotiding with the 
Norman vevh&embleer and robber, yet thofe words 
are fometimes ufed inaccurately ; and I always 
fufpedted, that the cafe in the book of Jjjife re- 
lated to a robbery, or a taking uith force ; a fuf- 
picion confirmed beyond any doubt by the judi- 
cious Brook, who abridges this very cafe with 
the following title in the margin, “ Que ferra 
al perde, quant les biens font robbes* :^’ and, in 
a modern work, where the old cafes are referred 
to, it appears to have been fettled, in conformity 
to them and to reafon, “ that if the pawn be laid 
‘‘ up, and the pawnee he nobbed, he fhall not be 
“ anfwerablef:” but lord CoKEj,feems to have 
ufed the word Jlolen in its proper fenfe, becaufe 
he plainly compares a pawn wdth a depolit. 

If, indeed, the thing pledged be taken openly 
and violently through the fault of the pledgee, he 
fhall be refponfible for it; and after a tender and 
rejujui of the money owed, which are equivalent 
to a.&nz\ payment, the whole property is injiantly 
revejled in the pledgor, and he may confequently 
maintain an adiion of troverj : it is faid in a 
moil ufeful work, that by fuch tender and refufal 
the thing pawned “ ceafes to be a pledge and 
** becomes & depqjit^ f but this muft be an error 


* Abr. Bailment, pL 7. 

I 29 Aff. pi 28. . Yelvr 179, 
§ L^w of Nj/! Prius^- 72« ' 
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ofirapreffion; for there can never be z depofit 
without the owner’s confent, and z depojitary 
would be chargeable only for grofs negligence, 
whereas the pawnee, whofe fpecial property is 
determined by the wrongful detainer, becomes 
liable w? all pojfible events to make good the 
thing loft, or to relinquifti his debt*. 

The reafon, given by Goks for his doftrine, 
namely , “ becaufe the pawnee has a property in 
the goods pledged, is applicable to every other 
fort of bailment, and proves nothing in regard 
to any particulari^Qcies ; for every bailee has a 
temporary qualified property in the things, of 
which pofleffion is delivered to him by the 
bailor, and has, therefore, a pofleffory adion or 
an appeal in his own name againft any ftranger, 
who may damage or purloin themf. By the 
Roman law, indeed, “ even the poffeffion of the 
depofitary was holden to be that of the perfon 
‘V depofiting but with us the general bailee 
has unqueftionably a limited property in the 
goods intrufted to his care; he may not, how- 
ever, life them on any account without the con- 
fent of tlie owner, either exprefsly given, if it 
can poffibly be obtained, or at leaft ftrongl/ pre- 
fumed; and this prefumption varies, as the thing 
is likely to be better, or worfe, or not at all af- 
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fededjbyiifagei fince, if Caius z fetiing- 

dog with Titius, he can hardly be fuppofed un- 
willing, that the dog fliouid be ufed for par- 
tridge-fliooting, and thus be confi;med in ihofe 
habits, which make him valuable ; but, if dothes 
or linen be depolited by him, one can fearce 
imagine, that he would fulFer them to be worn; 
and, on the other hand, it mayjuftly be inferred, 
that he would gladly indulge Titiua in the li- 
berty of ufmg the books, of which he had the 
cuftody, hnce even moderate care would prevent 
them from being injured. In the fame manner 
it has been holden, that the pawnee of goods, 
which will be impaired by ufage, cannot ufe 
them ; but it would be otherwife, I apprehend, 
if the things pawned adtually required exercife 
and a continuance of habits, as fporting-dogs and 
horfes: if they cannot be hurt by being worn, 
they may be ufed, but at the peril of the pledgee; 
as, if chains of gold, ear-rings, or bracelets, be 
left in pawn with a lady, and fhe wear them at a 
publick place, and be robbed of them on her re- 
turn, flie muft make them good; “ if ihe keeps 
them in a bag,’'’ fays a learned and refpedtable 
WTiter, “ and they are fhe fhall not be 

charged*;” but the bag could hardly be taken 
privately and quietly snithouX her omiffion of or- 


* Law of Nifi Prhis,^i, 
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dimry diligence; and the manner, in 
lord Holt puts the cafe, eftablifhes my fyf. 
tern, and confirms the anfwer juft offered to the 
cafe from the Year-book ; for, “ iffhe keep the 
*ewels,” fays he, “ in her cabinet, 

“ her cabinet be broken open^ and the jewels taken 
thence, flie will not be anfwerable*'.” Again* 
it is faid, that, where the pawnee is at any 
penfe to maintain the thing given in 
as, if it be a horfe or a cow, he may ride 
horfe moderately, and milk the cow regularly, 
by way of compenfation for the chargef • 
this doctrine muft be equally applicable to a ge- 
neral bailee, who ought neither to be injured nor 
benefited in any refpe£t by the truft undertaken 
by him; but the Romamxi& French Iaw% more 
agreeably to principle and analogy, permits in 
deed both the pawnee and the depofitary to milk 
the cows delivered to them, but requires them 
to account with the refpe<£live owners for the 
value of the milk and calves, deduding the rea- 
fonable charges of their nouriftimentj. It fol- 
lows from thefe remarks, that lord Coke has af- 
figned an inadequate reafon for the degree of di- 
ligence, which is demanded of a pawnee; and 
the true reafon is, that the law requires 
extraordinary oi \iixa. 
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But, if the receiver in pledge were the only 
bailee, who had a Jpecial property in the thing 
bailed, it could not be loghally inferred, that, 
“ therefore, he ought to keep it merely as his 
*’• ozvn d' for, even if Caius have an abfolute un- 
divided property in goods, jointly or in common 
with SeptimluSf he is bound by rational, as well 
as pofidve, law to take more c&re of them than 
of bis own, unlefs he be in fad a prudent and 
thoughtful manager of his own concerns ; fmce 
every man ought to ufe ordinary diligence in af- 
fairs, which interefl another zs, well as himfelf: 
“ Aliena negotia,^’ fays the emperor Constan- 
tine, “ exadio officio geruntur*,” 

The conclufion, therefore, drawn by fir En- 
tVARD Coke, is no lefs illogical than his pre- 
miiles are weak ; but here I mull do M. Le 
Brun the juftice to obferve, that the argurrient, 
on which his whole fyftem is founded, occurred 
iikewife to the great oracle of EngliJIo law ; 
namely, that a perfon, who had a property in 
things committed to his charge, was only obliged 
to be as careful of them as of bis ozvn goods ; 
which may be very true, if the fentence be predi- 
cated of a man ordinarily careful of his own ; 
and, if that was Le Brun’s hypothefis, he has 
done little more than adopt the fyftem of Gode-* 

* C,.4, 35-21. : : 
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FRO I, who exafts ordinary diligence from a 
partner and a co-proprietor, but requires a higher 
degree in eight of the ten preceding contraQs. 
Pledges for debt are of the higheft antiquity: 


annncnon oeiween pieaging, w’hQXQ poiieliion is 
transferred to the creditor, and hypothecation, 
where it remains with the debtor, was originally 
Attick ; but fcarce any part of the Athenian laws 
on this fubjedt can be gleaned from the ancient 
orators, except what relates to bottomry in five 
fpeeches of Demosthenes. 

I cannot end this article, without mentioning 
a fmgular cafe from a curious manufcript pre- 
ferved at Cambridge, which contains a coIle(5fion 
of queries in Turki/Io, together with the decifions 
orconcifeanfwers of the Mufti at Conjiantinople: 
it is commonly imagined, that the Turks have a 
tranflation in their own language of the Greek 
code, from which they have fupplied the defeds 
of their Tartarian and Arabian jurifpnidence*; 
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but I haw not met with arty fueh tranllation, 
although I admit the conjeSure to be highly 
probable, and amperfuaded, that their numerous 
fareatiies on Mabomedan law are worthy on many 
accounts of an attentive examination. The 
cafe was this : “ Zaid had Idt with Jtnru divers 
“ goods in pledge for a certain fum of money, 
“ and fome ruffians, having entered the houfe of 
“ Jmru, took away his own goods together 
“ with thofe pawned by Zaid." Now we muft 
neceflarily fuppofe, that the creditor had by bis 
own fault given occafion to this robbery j other- 
wife we may boldly pronounce, that the Turks 
are wholly unacquainted with the imperial laws 
of Byzantium, and that their own rules are 
totally repugnant to natural juftice; for the party 
proceeds to alk, “ whether,yiw£r^ the debt became 
“ extinct by the lojs of the pledge, and fince the 
“ goods pawned exceeded in value the amount 
“ of the debt, Zaid coxHA legally demand the 
“ balance of Amru to which queftion the 
great law-oiEcer of the Othman court anfwered 
with the brevity ufual on fuch occafions, Ol- 
MAZ, It cannot be*. This cuftom, we muft con- 

* Publ. Ltbr. Cambr. MSS. Dd. 4- 3 - See Wotton, LL. 
Hywel Dda. lib. 2. cap. 2. § 29, note x. It taz'j pojjibl^ hz 
tbe ufage in Idurh^ to ffipulate “ ut amiffio pignoris iiberet de- 
“ bitorem,” as in C. 4. 24. 6 . 
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fefs, of propofing cafes both of law and confci-. 
ence under feigned names to the fupreme judge, 
whofe anfwers are confidered as folemn decrees, 
is admirably calculated to prevent partiality and 
to fave the charges of litigation. 

V. The laft fpecies of bailment is by no 
means the leaft important of the five, whether 
we confider the infinite convenience and daily 
life of the contra<3: itfelf, or the variety of its 
branches, each of which fiiall now be fuccin«3:ly, 
but accurately, examined. 

1. Locatio, or locatio-conduSiio, rei, is a 
contradt, by which the hirer gains a tranfient 
qualined property in the thing hired, and the 
owner acquires an abfolute property in the fti- 
pend, or price, of the hiring; fo that, in truth, 
it bears a ftrong refemblance to the contradl: of 
emptio-vendiUo, or salej and, fmce it is advan- 
tageous to both contradling parties, the harmo- 
nious confent of nations will be interrupted, and 
one objedt of this eflay defeated, if the laws of 
England ihail be found, on a fair inquiry, to de- 
mand of the hirer 3. more than ordinary degree of 
diligence. In the moft recent publication, that I 
have read on any legal fubjedt, it is exprefsly 
faid, “ that the hirer is to take all imaginable 
“ care of the goods delivered for hire*:” the 

* Law of Prw, 3<hea!tion comded, 72. 
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words all imagincMe, if the principles before efta- 
jbliflied be juft, are too ftrong for prad;ice even 
in the ftridi cafe of borrowing-, but, if we take 
them in the mildeft fenfe, they muft imply an 
extraordinary degree of care; and this doctrine, 
I prefume, is founded on that of lord Holt in the 
cafeof CoGOS and B* rnard, w^here the great 
judge lays it down, “ that, if goods are let out 
“ for a reward, \hc hirer IS bound to the utmost 
“diligence, fuch as the most diligent father of 
“ a family ufes*.” It may feem bold to contro- 
vert fo refpedable an opinion; but, without in- 
fifting on the palpable injuftice of making a hor- 
meer and a hirer anfwerable for precifely the 
jfeme degree of negled, and without urging, that 
the point was not then before the court, I will 
engage to fhow, by tracing the dodfrine up to 
its real fource, that the diBum of the chief 
juftice was entirely grounded on a gramma- 
tical miftake in the tranflation of a fmgle Latin 
word. 

In the firft place, it is indubitable, that his 
lordfliip rejied folely on the authority of Br ac- 
ton; whofe words he cites at large, and imme- 
diately fubjoins, whence it appears, now 
the words, “ tails ab eo defideratur cuftodia, 

“ qualem niLiGENTissiMus paterfamilias ims 

. Raym. 916* ■ ' . 
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rebus adhibit,” on which the whole queftioA 
(rl^pends, are copied exactly from Justinian*, 
ho informs us in the proeme to his Inflitutes, 
that his decifions in that work were extradied 
principals)' from ibe Commentaries of Gaivs; and 
the epithet diUgentiffimus is in fadt ufed by this 
ancient lawyer ■f', and by him alone, on the fub- 
jedt of hiring: but Gaios is remarked for writ- 
ing with energy, and for being fond of ufmg 
fiiperlatives, where all other writers are fatisfied 
with pqfitivcs), ; fo that his forcible: manner 
of expreffing himfelf, in this inftance as in fbme 
others, milled the compilers employed by thd 
Emperor, whofe words TheoPhilus rendered 
more than litei'ally, and Bracton tranfcribed; 
and thus an epithet, which ought to have been 
tranflated ordinarily diligent, has been fuppofed 
to mean ^^reful. By redfifying this 

miftake, 'we reftore the broken harmony of the 
pandeSts wi\h the injiitutes, which, together with 
the code, form one conneStcd zvork^, and, when 
properly underftood, explain and illuftrate each 
other; nor is it neceffary, I conceive, to adopt the 
interpretation of M. De Ferriere, who ima- 
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gines, tkat both Jt;sTiKiAN and Gaius are 
fpeaking only of cafes, which Jrom their nature • 
extraordinary zeeec * . 

■ * There is no authority then againfl: the rule, 
which requires of a hirer the fame degree of 
diligence, thal all prudent men, that is, 
nemlity of mankind, ufe in keeping their own 
goods; and the juft diftindlion between 
roivhig and hiring, which the Jewifi lawgiver 
emphatically makes, by faying, “ if it be an 
hired thing, it came for its i'/re f,” remains 
eftablifhed by the concurrent wifdom of nations 
in all ages. 

If Cains therefore hire a horfe, he is bound 
to ride it as moderately and treat it as carefully, 
as any man of common difcretlon would ride and 
treat his own horfe j and if, through his negli- 
gence, as by leaving the door of his liable open 
at night, the horfe h&Jiolen, he muft anfwer for 
i| ; but not if he be robbed of it by highway- 
men, unless by his imprudence, he gave occa- 
fion to the robbery, as by travailing at imufual 
hours, or by taking an unufual road: if, indeed, 
he h he a carriage and any number of horfes, 
and the owner fend with them his poftilion or 
coachman, Cains h, difeharged from all atten- 
tion to the horfes, and remains obliged only to 


Injl. vol. V. p. 138-, 



f Exocf, xxiL 15. 
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the carriage^ while he fits iii it, 

_ Since the negligence of afervant^ a&mg under 
his tnafter s direSlions exprefs or implied, is the. 
negligence of the mafter, it follows, that, if: the 
Servant of Caius injure or kill the horfe bj tid- 
ing it immoderately, *or, by felting the ftabfeJ 
door open, fuffer thieves to fteal it, Caius mnst 
make the owner a compenfation for his lofs*'} 
and It is juft the fame, if he take a ready-fur- 
niftied lodging, and his guefts, or • fervants, 
while they aft under the authority giyen by 
him, damage the furniture .by -the 'omiffioh of 
ordinary care. At the law ^as not quite 
fo rigid j for Pomponius, whofe opinion on 
this point was generally adOpt’edj-'TmadO the 
mafter liable, only when he -vias culpably negli- 
gent in admitting carelejs guefts or Servants, whofe 
bad qualities he ought to have known f : but 
this diftinftion muft have been perplexing 
enough in practice j and the rule, which, by 
making the head of a family anfwerable indif- 
criminately for the faults of thofc, whom he 
receives or employs, compels him to keep a vi- 
gilant eye on all his domefticks, js not only 
more fimple, but more conducive to the pub- 
lick fecurity, although it may be rather harih 
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m’ fome particulat inftances It may here be 
obferved, that this is the only contradl, to which 
the Erenc/i, from whom our word bailment was 
borrowed, apply a word of the fame origin ; 
fotj the. letting of a Jioufe or chamber for hire is 
by' them calkd baU a layer, and the letter for 
bird;, bailknr, [ -that is, boUor, both derived from 
the,, old y^rh ' bailler, to deliver; and, though 
the ;copp?ai5ls', which are. the fubjeift of. this 
ellay,. be generally confined to moveable things, 
yet it will not be improper to add, that, if im- 
moveable as an orchard, a gai'den, or 

a fm-m, be.letfen by parol, with no other ftipu- 
laticm ;thati<;'for,thc price or rent, the leflee, is 
bound. ;tiCh-Hfe the fame diligence in preferving 
the tresSi- implements, that every pru- 
dent ferjhn -vS^,\i the orchard, garden, 

or farm j were his own, 

2., Locatiq ope his, which is properly fubdb 
vifible into two branches, namely, faciendi, and 
mercium vebendarum, has a moll extenfive influ- 
ence in civil life ; but the principles, by which 
the obligatioiis of the contradling parties may be 
afcertained, are no lefs obvious and rational, 
than the objedts of the contradl are often vaft 
and important "1% 


Potli. Lomge, - 

f .It raay be afcful to mention a nicety of die Latin language 
ill tlie' application of 'the 'Verbs kcare and conducere : the em- 
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If Titius deliver filk or velvet to a tailor for 
a fuit of clothes, or a gem to a jeweller to be 
fet or engraved, or timber to a carpenter for 
the rafters of his houfe, the tailor, the engrav- 
er, and the builder, are not only obliged to 
perform their feveral undertakings in a work- 
manly manner"* : hut,^nce they are entitled to a 
reward, either by exprefs bargain or by impli- 
cation, they muft alfo take ordinary care of the 
things refpedively bailed to them : and thus, if 
a horfe be delivered either to an agilling farmer 
for the purpofe of depafturing in his meadows, 
or to an hoftler to be dreffed and fed in his 
liable, the bailees are anfwerable for the lofs of 
the horfe, if it be occafioned by the ordinary 
neglect of themfelves or their fervants. It has, 
indeed, been adjudged, that, if the horfe of a 
gueft be fent to pajiure by the owner's defire, the 
innholder is not, as fuch, refponfible for the lofs 

pioyer, who gives the reward^ is locator operh^ but condu^or 
operarum% while the party employed, who receives the pay, is 
.locator operarmn, but conduHor operis. Heinecc. ii\ PamL 
par. 3« § 320. So, hx Horace^ 

Tu fecaiida marmora 
Locas'^— 

which the. ftonehewer or mafon 

^ ! Ventr. 268. erroneoufly printed i VirUn 268. in all 
the editions of BL Comm. II. 452. The innumerable multi- 
tude of inaccurate or idle references, in. our bell, reports and 
law-traQs,' is: the^ b of the , ftudent ^and of the prac- 
tifer. ■ ■ / e 
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of; hits by accident * ; and, in the cafe 

of MosEgY and Fosset, an adiion againfl: an 
agiftej: for keeping a horfe fo Tiegligently that it 
“WHS Jiolefiy is laid to have been held maintain'-- 
able only by reafon of a Jpectal aflumption ■f' j 
but the cafe is differently reported by Rolle, 
who mentions no fuch reafon ; and, according 
to him, chief jufiice Popham advanced gene- 
rally, in conformity to the principles before 
eftablifhed, that, if a man, to whom horfes are 
‘‘ bailed for agiftment, leave, open the gates of 
“ his field, in confequence of which negledt 
“ they ftray and are Jtolen, the owner has an 
“ adion againft him:” it is the fame, if the 
innkeeper fend his gueft’s horfe to a meadow of 
Us own accord, for he is bound to keep fafely 
all fuch things as his guefts depofit within his inn, 
and ihall not difeharge himfelf by his own ad 
frum that obligation j and, even when he turns 
out the horfe ^ order of the owner, and receives 
pay for his grals and care, he is chargeable, 
lurely, for ordinary negligence, as a bailee for 
hire, though not as an innkeeper by the general 
cuftom of the realm. It may be worth while 
to inveftigate the reafons of this general cufiom^ 
which in truth means no more than common law, 
concerning innholders*, 
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Although a ftipend or reward in the 

effence of the contradl called /(yfu/w, yet the fame 
refponfibility for negledl is juftly demanded in 
any of the imom'nate contrails, or, -whtneYex sl 
valuable confideration of any kind is given or 
ftipulated. This is the cafe, where the contrad: 
Jo uf des is formed by z. reciprocal bailment far 
nfe^ as if Robert permit Henry to ufe his plea-^ 
fure-hoat for a day, in confideration that Henrv 
will give him the ufe of his chariot for the fame 
time; and fo in ten thoufand inftances, that 
might be imagined, of double bailments : this too 
is the cafe, if the ahfolute property of one thing 
be given as an equivalent for the temporary or 
limited property of another, as if Charles give 
George a brace of pointers for the ufe of his 
hunter during the feafon. The fame rule is ap- 
plicable to the contract facia ut facias^ where 
two perfons agree to perform reciprocal works ; 
as if a mafon and a carpenter have each refpec- 
tively undertaken to build an edifice, and they 
mutually agree, that the firfl: fhall finiih all the 
mafonry, and the fecond all the wood-work, in 
their refpedive buildings ; but, if a goldfmith 
make a bargain with an archited to give him a 
quantity of wrought plate for building his lioufe, 
this is the contrad do ut facias^ or facia ut des \ 
and, in all thefe cafes, the bailees muft anfwer 
for the omiflion of ordinary diligence in preferv- 
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iftg tbe things, with which they are intrufted : 
fo, when yacob undertook the care of Laban s 
flocks and herds for no lefs a reward than his 
younger daughter, whom he loved fo paflion- 
ateiy, that Je^aen years nsere in his eyes like a 
few days, he was bound to be juft as vigilant, 
as if he had been paid in {hekels of filver. 

Now the obligation is precifely the fame, as 
we have already hinted when a man takes 
upon himfelf the cuftody of goods m confe- 
qiience and corf deration of another gainful con- 
trast \ and, though an innholder be not paid in 
money for fecuring the traveller’s trunk, yet the 
guefty^aV ut faciat, and alights at the inn, not 
folely for his own refrefhment, but alio that 
his goods may be fafe : independently of this 
reafoning, the cuftody of the goods may be 
confidered as accejfary to the principal contradt, 
and the motley paid for the apartments as ex- 
tending to the care of the box or portmanteau ; 
in which light Gaius and, as great a man as 
he, lord Holt, feera to view the obligation ; 
for they agree, “ that, alth uigh a bargeman 
“ and a mafter of a fhip receive their fare for 
the paffage of travellers, and an innkeeper 
“ his pay for the accommodation and enter- 
tainment of them, but have no pecuniary re- 
ward for the mere mjlody of the goods be- 

* P- 3:5> 37d. 
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‘‘ longing to the paflengers or guefts, yet they 
“ are obliged to take ordinary czxs. of thofe 
“ goods; as a fuller and a mender are paid for 
“ their Jkill only, yet are anfwerable, ex kcato, 
“ for ordinary negled:, if the clothes be loft or 
“damaged*.” 

In whatever point of view we confider this 
bailment, no more is regularly demanded of the 
bailee than the care, which every prudent tnan 
takes of his own property ; but it has long been 
holden, that an innkeeper bound to reftitution, 
if the trunks or parcels of his guefts, committed 
to him either perfonally or through one of his 
agents, be damaged in his inn, or Jtolen out of it, 
by any perfon 'ivhatever j' ; nor fhall he difcliarge 
himfelf from this refponfibility by a refufal to 
take any care of the goods, be caiife there are 
fufpebled perfons in the houfe, for vohofe conduB 
he cannot I'e anfwerableX : it is otherwife, in- 
deed, if he refufe admiflion to a traveller, be- 
caufe he really has no room for him, and the 
traveller, neverthelefs, infifl; upon entering, and 
place his baggage in a chamber without the 
keeper’s confent §. 

Add to this, that, if he fail to provide honeft 
fervants diXiA honeft according to the 

conhdence repoied m him by the publick, his 

, . D* 4. 9. 5. and 12 Mod. 487. . ' 

t Yeark ro MIL 26 2 Cro.T 8 , 9 . y 

1 M0. 78.. ' .iDy, 158. b. ■ ■r Ana/29. 
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negligence in that refpe£t is highly culpabic;, 
and he ought to anfwer for their aifts, 
even if they fliould rob the guefts, who fleep in 
his chambers Rigorous as this law may feem, 

and hard as it may aftually be in one or two 
paiticular inftances, it is founded on the great 
principle of puhlick utility, to which all private 
confiderations ought to yield j for travellers, 
who muft be numerous in a rich and commer- 
cial country, are obliged to rely almoft impli- 
citly on the good faith of innholders, whofe 
education and morals are ufually none of the 
bell, and who might have frequent opportuni- 
ties of aflbciating with ruffians or pilferers, 
while the injured gueft could feldom or never 
obtain legal proof of fuch combinations, or 
even of their negligence, if no aSual fraud had 
been committed by them, idence the Prstor 
declared, according to Pomponius, his defire 
cffecuring the public from the dijhonejty of fuch 
and by his edici gave an adion againft 
them, if the goods of travellers or paflengers 
were loft or hurt by any means, except damno 
fatali, or by inevitable accident-, and Ulpian 
intimates, that even this feverity could not re- 
ftrain them from knavifh practices or fufoicious 
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xu(.u i-aics, nowever, it is competent 
for the innholder to repel the prefttmption of his 
knavery or default, hj proving that he took or- 
dinary care, or that the force, which occafioned 
the lofs or damage, was truly irrefijtible. 

When a private man demands and receives a 
compenfation for the bare cuflody of goods in 
his warehoufe or flore-room, this is not proper- 
ly a depfit, but a hiring oj care and attention : 
it may be called locafio cujiodice, and might have 
been made a diftindl branch of this laft fort of 
bailment, if it had not leemed uielefs to multi- 
ply fubdivifions ; and the bailee may flill be de- 
nominated locator Gperae, fince the vigilance and 
care, which he lets out for pay, are in truth a 
mental operation. Whatever be his appellation, 
either in EnttHih or Latin, he elearlir 
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* a certain recompenfe for the keeping of goods, 
“ and promife, at the time of the delivery, 

** redeliver them foje at his pertly then he fhall 
“ he charged with all chances, that may befall; 
** hut, if he make that promife, and have 
** nothing for keeping them, he is bound to no 
** cafualties, but fuch as are wilful, and happen 
by his own default :" now the word peril, 
like psriculum, from which it is derived, is in 
itfelf ambiguous,, and fometimes denotes the 
rifi of inevitable mifckance, fometimes the dan- 
ger arifing from a want of due circumfpeSiion \ 
and the ftronger fenfe oi the veord ' was taken in 
the firft cede, againft him, who tittered it \ but, in 
the fecond, where the confirudion is favour- 
able, the milder {twit was juftly preferred*. 
Thus, when a perfon, who, if he were wholly 
uninterefed, would be a mandatary, undertakes 
for a reward to perform any work, he mull be 
confidered as bound ftill more ftrongly, to ufe a 
degree of diligence adequate to the performance of 
it: his obligation muft be rigoroully conftrued, 
and he would, perhaps, be anfwerable for fight 
negled, where no more could be required of a 
mandatary xhz.n ordinary exertions. This is the 
cafe of commiffioners, fadors, and bailiffs, when 
thdr undertaking /;? and not fimnlv 
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In cujtody : hence, as peculiar care is demanded 
in removing and raifing a fine column of gra- 
nate or porphyry, without injuring the fhaft or 
the capital, Gaius feems to exadt more than ar- 
//zWry diligence from the undertaker of fuch a 
work for a ftipulated compenfation*. Lord 
Coke confiders a fadi or in the light of a fervmt^ 
and thence deduces his obligation; but, with 
great fubmiflion, his mvardi?, the true rcafon, 
and the nature 'of the hujinefs Is the juft meafure, 
of his diuy f ; which cannot, however, extend 
to a relponfibility for mere accident ox open rcb- 
heryX\ and, even in the cafe of a fadior 
has been holden excufed, when he ihowedl, 
“ that he had laid up the goods of his principal 
“ in a wuirehoufe, out of w'hich they were 

jlokn by certain maiefadlors to him- iin.- 
“ known ' 

Where is required, as w’^eli as in 
performing the work undertaken, the bailee for 
hire muft be fuppofed to have engaged himfelf 
for > due application of the necefary art : it is 
his own fault, if he undertake a work above his 
ftrength ; and all, that has before been advanced 
on this head concerning a mandatary^ may be 
applied with much greater force to a conduBor 

* D. 19. 2.7. t 4 Rep. 84. Lti. Rayrn. 918. 

J I Inft, 89. 2. f I Vent. 121. Fire and Smith, 
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opens fadendi*, I conceive, however, that, 
where the bailor has not been deluded by any 
but himfelf, and voluntarily employs in one 
art a man, who openly exercifes another, his 
folly has no claim to indulgence; and that, un- 
lefs the bailee make falfe pretenfions, or a. fpe- 
dal undertaking, no more can fairly be de- 
manded of him than the bell of his ability!'. 
The cafe, which Sadi relates with elegance 
and humour in his GuHjian or Rofe-Garden, 
and which Pufenborp cites with approba- 
tion is pot inapplicable to the pfefent fubje^f, 
and may ferve as a fpecimen of Mahomedan law^ 
w hich is not fo different from ours, as we are 
taught to imagine: ‘A man, who had a dif- 
•f order in his eyes, called on a. farrier for a re- 
- medy ; and he applied to them a medicine 


‘ commonly ufed for his patients : the man loft 
‘ his fight, and brought an adioa for damages; 
* but the judge faid, “ No acftion lies, for, if 
“ the complainant had not himfelf been an afs, 
“ he would never have employed a farrier f 
and Sadi proceeds to intimate, that, “ if a 
perfon will employ a common mat-maker to 
“ weave or embroider a fne carpet^ he muft 

“ impute the bad workmanfhip to his own 
“ folly§.” 

^ Spcndet, fay the Roman lawyers, peritiam arits. 

“f- P. 3^1. J De Jure Nat. et Gent. lib. c. cap r s a 
iRofar.PoIit.cap. 7. There are numberless trae^ iii 
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In regard to the diftinaion before-mentioned 
between the nonMance and the ffljwfefance of a 
workman*, it is indifputably clear, that an ac- 
tion lies in both cafes for a reparation in da- 
mages, whenever the work was undertaken for 
a reward^ either actually paid, exprefsly 
lated, or, in the cafe of a cotnmon trader, 
ftrongly implied \ of which Bl acks tone gives 
the following inftance; “ If z. builder promifes, 
“ undertakes, or affumes to Cuius, that he will 
“ build and cover his houfe within a time li- 
“ mited, and fails to do it, Caius has an adllon 
“ on the cafe againft the builder for this breach 

of his exprefs protnife, and lhall recover a 
“ pecuniary fatisfadfion for the injury fuflalned 
“ by fuch dclay-f-.” The learned author mean- 
ed, I prefume, a builder, or fuppofed a 

conjideration to be given ; and for this reafon I 
forbore to cite his dodlrine as in point on the 
fubjeQ: of an aefion for the «5«performance of 
a mandataryX. 

Before we leave this article, it feems proper 
to remark, that every bailee for pay, whether 

Arablchy Perftan, and Turkijh, on every branch of juriC, 
prudence; from the heft of which it would not be difficult 
to extraO: a complete fyftem, and to compare it with our 
own i nor would it be lefs eafy, to explain in Perftan or 
Arahick fuch parts of our Etiglijh law, as either coincide 
with that of ^atich, or are manifeftly preferable to it. 

* P.382, l^c- t sComm. 157. I P. 383, ^84. ^8?^ 
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condu^or ret ax conduBor opcris^ inu ft be fup- 
poftd to know, that the goods and chattels of 
jbis bailor are iii many cafes dijlrainahk for rent, 
if his landlord, who might otherwife be fhame- 
fiilly defrauded, find them on the pi-emilTes* ; 
and, as they cannot be diftrained and fold with- 
out his ordinary default at leaji, the owner has 
a remedy over againft him, and muft receive a 
compenfation for his lofs'j- ; even if a depofitary 
^ere to remove or conceal his own goods, and 
thofe of his depofitor were to be feized for rent- 
arrere, he would unqueftionably be bound to 
make reftitution ; but there is no obligation in 
the bailee ^ofuggejl ’wife precautions againft in- 
evitable accident-^ zxid he cannot, therefore, be 
obliged to advife infur ance from fires, much less 
to infure the things bailed without atr authority 
from the bailor. 

It may bq right alfo to mention, that the dif- 
tindiion, before taken in regard to loans’^, be- 
tween an obligation to reftore xht fipecifick things, 
and a power or neceffity of XQVaxxxm'g others 
equal in value, holds good likewife in the con- 
trads of hiring xsxA dtpofiting : in the firft cafe, 
it is a xt^xilzx bailment I in the fecond, it be- 
comes a debt. Thus, accoiding to Alfenus 
in his famous law, on which the judicious 



* D. ig. 2. 31. Bvnk. Obf. Jur. Rm. lib. VHL 
VOL, VI. F F 
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Bynkershoek has learnedly commented, “ if 
“ an ingot of filver be delivered to a filver- 
“ fmith to make an urn, the property is 

“ transferred, and the employer is only a credi- 
“ tor of metal equally valuable, which the 
“ workman engages to pay in a certain fhape^:” 
the fmith may confequently apply it to his own 
life ; but, if it perifh, even by unavoidable milk 
chance or irrefiftible violence, he, as owner of 
it, muft abide the lofs, and the creditor mull 
have his urn in due time. It would be other- 
wife, no doubt, if the Jh!7ie fiiver, on account 
of its peculiar finenefs, or any uncommon 
metal, according to the whim of the owner, 
were agreed to be fpectjically redelivered in the 
form of a cup or a ftandifh. 

3 . Locatto opens mercium vehendarum 
is a contradf, which admits of many varieties 
in form^ but of none, as it Teems at length to 
be fettled, in the fuhftantial obligations of the 
bailee. 

A carrier for hire ought, by the rule, to be 
refponfible only for ordinary negleS ; and, in 
the time of Henry VIIT. it appears to have 
been generally holden, “ that a common carrier 
“ was chargeable, in cafe of a lofs by robbery ^ 

only when he had travelled by tvays danger-. 
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“ ousfor robbing, or driven by or at any 

inconvenient hour*:’ but, in the comiiier- 
dal reign of Elizabeth, it was refolved, upon 
the fame broad principles of policy and conve- 
nience tbat have been mentioned in the cafe of 
“ that, if a common carrier he. robbed 

he ihall an- 


innhoMers. 

“ of the goods delivered to him, 

“ fwer for the value of themf 

Now the reward or hire, which is coniidered 
by fir Edward Coke as the reafon of this de- 
cifion, and on which the principal ftrefs is often 
laid in our own times, makes the carrier liable, 
indeed, for the omiffion of ordinary eoxe, but 
cannot extend to irrefijlibk force-, and, though 
forae other bailees have a recompenfe, as faBors 
and workmen fir pay, yet, even in If oodliefi' s 
cafe, the chief jufttce admitted, that robbery 
was a good plea- for a fiicior, though it was a 
bad one for 2 l carrier : the true ground of that 
refolution is ihe piiblick employment e%.ex6.ied. by 
the carrier, and the danger of his combining 


Doct. and Stud, where often before cited. 
I Inft. 8o. a. Mo. 462. i Ro, Abr. 2. 
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“ aSi of God, or of the Ktng's enemies^ j” but 
a momentary attention to the principles muft 
convince us, that this exception is in truth part 
of the rule itfelf, and that the refponfibiiity for 
a iofs by robbers is only an exception to it: a 
carrier is regularly 3Xii'Nexaki\& for negled:, but 
not, regularly^ for damage occafioned by the at- 
tacks of ruffians^ any more than for hqftile vio- 
lence, or unavoidable tuts fortune j but the great 
maxims of policy and good government make it 
necelfary to except from this rule the cafe of 
robbery^ left confederacies flrould be formed be- 
tween carriers and defperate tillains with little 
or no chance of detedion. 

Although the Adtoj God, which the ancients 
too called ®£a and Vim 
preflion, wli 
to us, yet 
might be m 
to fubftitute 
gion and reafon 
riance without ( 
alTure us, that , 

f O 

“ a flafli of lightning gl 
knowledge 
mind 

and fublimity by 


pernaps, on tnat very account, it 
ore proper, as well as more fclecent, 
in its place inevitable accident : reli- 
i, which can never be at va- 
certain injury to one of them, 
“ not a guft of wind blows, nor 
earns, without the 
:e and guidance of a fiiperintending 
but this dodrine lofes its dignity 
a technical application of it. 
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which may in feme inflances border even upon 
profanenefs ; and iaw, which is merely a prac- 
tical fcience, cannot ufe terms too popular and 
perfpiciious. 

In a recent cafe of an adion againft a carrier^ 
it was holden to be no excufe, “ that the ihip 
was tight, when the goods were placed on 
“ board, but that a rat, by gnawing out the 
“ oakum, had made a fmall hole, through 
“ which the water had gulhed* but the true 
reafon of this decifion is not mentioned by the 
reporter: it was in fad at leajl ordinary negli- 
gence, to let a 3Qafdo fuch mifehief in the vei- 
fel ; and the Roman law has, on this principle, 
decided, that, “ fi fullo veftiraenta polienda 
“ accepeiit, eaque mures roferint, ex locate te- 
“ netur, tyam debuit ab hac re caver e'\d'’ 

Whatever doubt there may be, among civi- 
lians and common-lawyers, in regard to a cajket^ 
the contents of ‘which are concealed from the de - 
positary J, it feeras to be generally underftood, 
that a common carrier is anfwerable for the lofs 
of a box or parcel, be he ever io ignorant of its 
contents^ or be thofe contents ever fo valuable, 
nnkfs he make a fpecial acceptance § : but grofs 
fraud and mpoftion by the bailor will deprive 

** 1 W»is. part I._ 281. Hah zaik Hall. 
f B. 19. 2. 53- 6. t Before, p. 362, 364, 366. 

§ I Stra. 145. and 
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him of his a 61 :idnj and if there be proof, tha 
the parties were apprized of each other’s inten 
tions, although there was no perfonal commu' 
nication, the bailee may be confidered as a fpe- 
dal acceptor: this was adjudged in a very mo 
dern cafe particularly circumftanced, in which 
the former cafes in Ventris^ Alkyne, and Car- 
thew^ are examined with liberality and wifdom; 
but, in all of them, too great ftrefs is laid 
xhe reward^ and too little on the important mo- 
tives of public utility^ which alone diftin 
a carrier from other bailees for hire*. 

Though no fubftantial difference is aflign 
able between carriage by land and carriage by 
%vatej\ or, in other words, between a waggon 
and a barge ^ yet it foon became neceffary for the 
courts to declare, as they did in the reign of 
James L, sl common hoyrnan^ like a com- 
mon waggoner, is refponlible for goods com- 
mitted to his cuftody, even if he be robbed 
them f ; but the reafon faid to have been given 
for this judgement, namely, becaufe he had his 
hire, is not the true one; fmce, as we have, be- 
fore luggefted, the recompenje could only make 


Burr, 2298. Gibhm and Paynton. See i Vent, 238. AIL. 
93. Cartli- 485* 

f Hob, ca. 30, 2 Cro. 330. Rkh and Kmeland, The 

jfr/? cafe of' the kind, faid lord Holty to be 
books,.” i2 .Mo,d.. 



him liable for temerity and imprudence^ as if a 
bargemafter were raflily to fhoot a bridge, ^vheii 
the bent of the -weather is tempeftuous ; but not 
for a mere cafualty, as if a hoy in good condi- 
tion, ihooting a bridge at a proper time, were 
driven againfl a pier by a fudden breeze, and 
overfet by the violence of the fliock* ; nor, by 
rity of reafon, for any other- force too great 
to be refilled t : the ptibiick employment of the 
hoyman, axidi diftruft, which an ancient 
writer juftly calls the Jine-iv of -wfdom, are the 
real grounds of the law’s rigour in making fuch 
a perfon refponfible for a lofs by robbery. 

All, that has juft been advanced concerning 
a carrier, may, therefore, be applied to a 
bargemafter or boatman ; but, in cafe of a tem- 
peft, it may fometimes happen, that the law of 
jetfon and may occafion a difference. 

Barcroft's cafe, as it is cited by chief juftice 
Rolle, has feme appearance of hardfhip ; “ a 
box of j&wtls had been delivered to a ferry- 
man, who knew not what it contained, and, a 
fudden ftorin arifii^ in the paffage, he threw 
the box into thefea; yet it was refolved, that 
“ he foQuldanfdeerforitX''" now 1 cannot help 

I Stra. 12S. ■ Amks and Stevem, 

„ :f Palm. 548i..- W. }o. 159. See the do&rine of inevitabk 
Hcddent mofl learnedly difeuffed In Dejid. lieraJdi Ariiraad?« 
Siilmafd Obferv- ia Jus et cap. xt. 

All 93. 


m 


LAW 



Rao 


fitfpe£iing, that there was proof in this cafe of 
culpable negligence, and probably the cafket was 
both /mail and light enough, to_ have been kept 
longeron board than other goods j for, in the 
cafe of Gnrvejend barge, cited on the bench by 
lord Coke, it appears, that the pack, which was 
thrown overboard in a tempeft, and for which 
the bargeman was holden not anfwerab/e, -was of 
great value and great weight-, although this laft 
circumftance be omitted by Rolle, who lays 
only, that the mafter of the veffel had no informa- 
tion of its contents*. 

The fubtilty of the human mind, in finding 
diftind;ions, has no bounds ; and it was imagined 
by fome, that, whatever might be the obligation 
of a mafter, there was no reafon to be 
equally rigorous in regard to the mafter of a Jhip\ 
who, if he carry goods for profit, muft indubita- 
bly anfwer for the ordinary negledt of himfelf or 
his mariners, but ought not, they faid, to be 
chargeable for the violence of robbers: it was, 
however, otherwife decided in the great cafe of 
Mors and Slew, where eleven perfons armed 
came on board the fliip in the rive?’, under 
pretence of imprejjing feamen, and forcibly 
took the chefts, which the defendant had en- 
“ gaged to carry and, though the mafter was 

* 2 Bulllr, 280. 2. Ro.Abr. 
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eatkelj blamelefe, yet fir Matthew Hale 
and his brethren, having heard both civilians and 
common-lawyers, and, among them, Mr. Holt 
for the plaintiff, determined, on the principles 
juft before eftabiifhed, that the bailor ought to 
recover*. This cafe was frequently mentioned 
afterwards by lord Holt, who faid, that “ the 
“ declaration was drawn by the greateft pleader 
“ in JS/tj-ZaWii of his timef.” 

Still farther: fince neither the element, on 
which goods are carried, nor the magnitude and 
form of the carriage, make any difference in the 
reiponfibility of the bailee, one would hardly 
have conceived, that a diverfity could have been 
taken between a letter and any other thing. Our 
common law, indeed, was acquainted wnth no 
fuch diverfity j and a private poft-mafter was 
precifely in the fituation of another carrier; but 
the ftatute of Charles II. having eftablilheda 
general poft-office, and taken away the liberty of 
fending letters by a private poftp, it was thought, 
that an alteration was made in the obligation of 
the poft-mafter ; and, in the cafe of 

Lane and Cotton, three judges determined, againft 
the fixed and well-fupported opinion of chief 
juftice Holt, “ that the poft-mafter was not 


* I Venn. mo. 238. Haym. 22&. 

t Ld* Raym,- 92 o. 

J It Clia. IL cli*'35- Set tlie fiibfcc|ilu0i ftatute^ 
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Garth. 487* 12 Mod. 48a. 

j In addition to the authorities, before cited, p. 370. note 
(t), for the diitinction between a lofs hy fiealth and by robbery^ 
fee DumouUn^ tra£t. De co guod inter ejl;^ note 184. and Ro- 
SELLA CAsuuM, 28. b. This laft is the book, which St, Ger* 
man improperly calls Simma Rofelia^ and by mifquoting 
which he milled me in the pallage concerning ths fail of a 
houfe^ p. 396. The words of the author, ^rovamala^ 
thefe : Donius tua minahatur ruinam ; domus corruit, et in- 

u terficitequum tibi comrnoddtum 5 certenon poteft dicicafus for- 
tiiitus; Ciiu^ diiigentijfmus domum,vel ibi non ha- 

bitaffet v fi autem domus non minabatur ruinam, fed Impdti 
temp fails validse corruit,' non eh tibi imputaadum/*' ' 

■ ,J Epifl:. ad Earn. VIL 22. ' ■■ ; 


anfvverable for the lofs of a letter with exche- 
quer-bills in it* now this was a cafe of or- 
dinary neglecl, for the bills were Jiolen out of the 
plaintiff’s letter in the defendant's office'f ; and, 
as the mafter has a gx&z.t f alary for the difcharge 
of his truft ; as he ought clearly to anfwerfor the 
adts of his clerks and agents ; as the llatute, pro- 
feffediy enafted for fafety as well as difpatch, 
could not have been intended to deprive the 
fubjeiff of any benefit, which he before enjoyed; 
for thefe reafons, and for many others, I believe 
that Cicero would have faid, what he wrote on 
a fimilar occafion to Trebatius, “ Ego tamen 
“ SC-EVOL^ affentiorp” It would, perhaps, 
have been different under the Jiatute, if the poll 
had been robbed^ either by day or by 7iightf 
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■when there is a neceffity of travelling, but even 
that queftion would have been dilputable; and 
here I may conclude this dlviiion of my effay, with 
©bferving, in the plain but eniphatica! language of 
St. German, “ that all the/o/vxerdiveiTities be 
“ granted by fecondaiy concluiions derived upon 
“ the law of reafon, without any Jiatuie jnatle in 
“ that behalf ; and, peradventure, laws and the 
‘‘ conclufions therein be the more plain and tlic 
“ more open ; for if any Jiatuie were made there- 
“ in, I think verily, more doubts and queftions 
“ would arife upon the Jiatuie, than doth now, 
“when they be only ai-gued and judged after 
the conmon law^b” 

Before I finiih xh& bijlorical part of my effay, 
in which I undertook to deraonftrate, “ that a 
“ perfedl harmony fubfifted on the interefting 
“ branch of jurifprudence in the codes of nations 
“ moji eminent for legal wfdomff 1 cannot for- 
bear adding a few remarks on the inftitiitions of 
thofe nations, who are generally called barbarous 
and who feem in many inflances to have de- 
ferred that epithet: ^although traces of found 
reafoning and folid judgement appear in moft of 
their ordinances. 

By the ancient laws of tlie Wisigoths, 
which are indeed rather obfeure, the “ keeper 

* Stud. dioL 2. chop* 23. lull fcntencc. 

iE-335' 
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‘‘ a horfe or an ox for hire, as well as a hirer for 
‘‘ was obliged, if the animal periped, to re- 
“ turn another of equal worth:” the law of the 
Baiuvariam on this head is nearly in the fame 
words; and the rule is adopted with little altera- 
tion in the capitularies of Charlemagne and 
Lewis the Pious*, where the Mofaick law be- 
fore cited concerning a borrower may alfo be 
fouridf. In all thefe codes a depofitary of gold, 
filver, or valuable trinkets, is made chargeable, 
if they are deftroyed hj fire, and his own goods 
perifli not with them; a circumftance, \vhich 
fome other legiflators have conlidered as conclu- 
Jive evidence of grofs negleft or fraud : thus, by 
the old B7itijhxxdi.&:, called the book of Cynawg, 
a perfon, who had been robbed of a depofit, was 
allowed to clear himfelf by making oath, with 
compurgators, that he had no concern in the rob- 
bery, imkfs he hadfaved his own goods' and it 
was the fame, I believe, among the Britons in 
the cafe of a lofs by fire, which happened with- 
out the fault of the bailee ; although Howel the 
Good feems to have been rigorous in this cafe, 
for the fake of publick fecurityj. There was 


* Lindenbrog, LL. Wipgoth. lib. 5. tit. *5. § i, 2, 3. and 
LL. Baiuvar. tit. 14* § tj 2, 3, 4. CapituL lib. 5. § 204. 
f CapituL lib. 6. § 22. Esod, xxii. 14, i;. 

J el. Hywd Dda, lib. 3. cap. 4. § 22. and lib. 3. cap. 
3. § 40. See alfo Stkrnh, De Jur. Sveon. p. 256, 257. 



cme regulation in the northern code, which I 
liave not feen in that of any other nation; 
if precious things were depofited andy?o/t%, time 
was given to fearch for the thief, and, if he could 
not be found within the time limited, a 
of the value was to be paid by the depofitary 
to the owner, “ ut damnum ex medio uterque 
fuftineret*.” 

Now I can fcarce perfuade myftlf, that the 
phrafe ufed in thefe kws,_y2 id per ierit, extends 
to a perilhing by inevitable accident nor' can I 
think, that the old Qcthick law, cited by Stiern- 
HOOK, fully proves his affertion, that “a de- 
pofitary was refponfible for ivrefijiihle force 
but I obferve, that the military law- givers of the 
north, -who entertained very high notions of 
good faith and honour, were more ftridt than 
the Homans in the duties, by which depofitaries 
and other truftees were bound ; an exad con- 
fbrraity could hardly be expcdled between the 
ordinances of poliflied ftates, and thofe of a peo- 
ple, who could fuffer difputes concerning bail- 
ments to be decided by combat ; for it was the 
Emperor Frederick II., who abolifhed the 
trial by battle In cafes of contefted depofits, and 
fubftituted a more rational mode of prooff . 
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I purpofely i-eferved to the laft the mention 
of the Hindu, ov Indian code, which the learn- 
ing and induftry of my much-efteemed friend 
Mr. H ALII ED has made acceflible to Europeans, 
and the Persian tranllation of which I have had 
the pleafure of feeing: thefe laws, which rauft m 
all times be a fingular objedt of curiofity, are 
mv} oi infinite importance j fince the happine^ 
of millions, whom a feries of amazing events 
has fubjedted to a Britijh power, depends on a 
ftridl obfervance of them. 

It is pleafing to remark the fimilarity, or ra- 
ther identity, of thofe conciufions, which pare 
unbiaffed reafon in all ages and nations feldom 
fails to draw, in fuch juridical inquiries as are 
not fettered and manacled hy pq/itive inflitution; 
and, although the rules of thePi/W/Vr concerning 
JiicceJion to property, the punijhment of ojfences, 
and the ceremonies of religion., are widely dij^er- 
ent from ours, yet, in the great fyftem of con- 
traSis and the common intercourfe between man 
and man, the Pootee of the Indians and the 
Digest of the Romans are by no means diiii- 
milar*. 


* “ Hac omnia, fays Grotius, Romanis quidem con 
gruunt leglbus, fed non ex illis primitus, fed ix aquliate ne- 
“ turali, veniunt : quare eadem apud alias quoque gente; 
“ reperire eft,” De Jure Belli Fads, lib. 3. cap. 12 
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Thus, it is ordained bj the iages of Hhidufimi^ 
that “ a depofitor fhall carefully inquire into 
** the charadler of his intended depofitary ; who, 
“ if he undertake to keep the goods, fhali pre'« 
** ferve them with care attention hvX ihall 
“ not be bound to reftore the value of them, if 
“ they hefpoikd by udforefeen accident y or burned^ 
“ Qxjlolen'y UNLESS he conceal zx\y part of them, 
“ that has been faved, or unlefs his o'on effeSis 
befecured, or unlefs the accident happen after 
“ his refufal to redeliver the goods on a de- 
mand made by the depolitor, or while the de- 
“ poiitary, againft the nature of the trufr, pre- 
“ fumes to make uje ai them in other words, 
“ the bailee is made aufwerable iov fraudy ox 
“ for Jhch negligence as approaches to it^h 
bo, a borrower is declared to be chargeable 
even for drfuaUy ox ^iolenccylf he fail to return 
the thing after the completion of the bufinels, 
for which he borrowed it ; but not, if it be ac^ 
cidentally loft ory^r^/^i^ teized, before the ex- 
piration of the time, or the conclufion of the af- 
tair, for which it was lent'}- ; in another place, 
it is provided, that, if a pledge be damaged or 
loft by unforefeen accident y the creditor fhall ner 

verthelefs recover his debt with intereft, but the 


^ Gentas Laws, chap. IV. See before, p. 3 yj. 
t Same chapter. See before, p. 397. 
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eeutor fiiall not be entitled to the value of his 
pawu’^; and that, if the pledgee itje the thing 
pledged, .he (liall pay the value of it to the 
pledgor in cafe of its lofs or damage, whilft he 
ufes itf. 

In the fame manner, if a perfon hire z thing 
for ufe, or if any metal be delivered to z ivork- 
Man, for the purpo(e of making veffels or orna- 
ments, the bailees are holden to be difeharged, 
if the thing bailed be deftroyed or fpoiled by 
natural misfortune or the injuftlce of the ruling 
power, UNLESS it be kept after the time 
for the return of the goods, or the performance 
of the \vork|. 

All tkefe provifions are confonant to the prin- 
ciples eftabihlied in this eiTay; and I cannot 
help thinking, that a clear and conqife treatile, 
written in the Per pan qx: Arabian laasuag-e, on 
the law of ContraBs, and evincing the general 
conformity between the AJiatkli and ’European 
lyftems, would contribute, as much as any regu- 
lation whatever, to bring our Englifi law into 
good odour among thole, whofe fate it is to 
be under our dominion, and whofe happinefs 
ought to be a feriou s and continual obiedl of our 
care. 
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1 Urn bmt 1 proved, agreeably to my no- 

iJertakiug, that the plain elements of natural la%c, 
on the fubjeft of Bailments, nshich have been 
traced by a fiort analyjis, arc recognifed and con- 
firmed by the wifdom of nations* j and I haften 
to the third, or fynthetkal, part of my work, in 
which, from the nature of it, mofi: of the deji- 
nitions and ruks^ already given, muft be repeated 
with little variation in form, and none m Jub- 
fiance: it was at firft my defign, to fubjoin, with 
a few alterations, the of Delrioj but 

finding, that, as Bynkershoek exprelTes him- 
felf with an honefi: pride, I had leifire fomethnes 
to write, but never to copy, thinking it un- 
juft to embellilh any production of mine with 
the inventions of another, I changed my plan ; 
and ftiall barely recapitulate the doCtrine ex- 
pounded in the preceding pages, obierving the 
method, which logicians call Synthefis, and in 
W'hich all fciences ought to be explained. 

1. To begin then With, definitions : i. Bail- 
ment is a delivery of goods intnifi, on a contract 
exprefedor implied, that the tmji fall be duly 
executed, and the goods redelivered, as foon as the 
time or ufe,for which they were bailed, Jloalt have 
elapfed or he performed, 

2. Deposit is a bailment of goods to be hep 
for the baihr without a recompenfe. 

* Before, p. :?28 and 
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Mandate ^ bailment oi goods, 
out reward, to he carried from place to place, or 
to have fame aB performed about them. 

4 ’ Lending for use is a bailment of a thin^ 
for a certain time to be ufedhy the borrower 
without paying for it. 

5. Peedging is ^bailment of goods by a 
debtor to his creditor to be kept till the debt be 
difcbarged. 

6. Letting to hire is i. a bailment of a 
THING to be ufed by the hiret for a compenfation 
m money, or, 2. a letting out of work and la- 
bour to be done, or care and attention to 
be heftowed, by the bailee, the ^oods bailed 
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capable ef governing a family^ takes of hh ov;u 
concerns. 

9. Gross negkSi is the wane of that care, 

which every man of common fenfe,h(m inattentive 
J&evtfr, takes of property, 

to. Slight neglefl is the omifion of that 
diligence, which very circumfpeB and thoughtful 
perfons nfe in fecuring their own goods and 
chattels. 

II. A NAK.ED CONTRACT is a coiitrafl: 
made without eonjideration or recampenfe. 

11 . The rules, which may be coafidered as 
axioms flowing from natural reafon, good mo- 
rals, and found policy, are thefe : 

I . A bailee, who derives m benefit from his 
undertaking, is refponflble only for gross ne- 


2. A bailee, who alone receives benefit from 
the bailment, is refpohfible for slight ne- 

, , , 

3. When the bailment is beneficial to both 
parties, the bailee muft anfwer for ordinary 
negleft. 

4. A SPECIAL AGREEMENT of any bailee to 
anfwer for more or lefs, is in general valid. 

5. All bailees are anfwerable for aflual 
f RAtiH, even though the contrary he fifpulated. 

6. No bailee fhall be charged for a lofs by 
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imvitahh ACCIDENT or imjifiible force, ex. 
fpecial agreement. 

7. Robbery hj force is coxifidered as irre. 
fftibki but a lofs bj private stealth is pre- 
fumptive evidence oi ordinary negled. 

8. Gross negled is a violation of good faith 

^ 9 - No ACTION lies to compel performance 
of a naked contraSi. 

10. A reparation may be obtained by fuit for 
every damage occafioned by an injvry. 

11. The negligence of a servant, ading^y 
ku mafter'sexprefs or implied order, is the Li 

iigCBce of the master. ■ ^ 

^ III. From thefe rules the following propod^ 
are evidently deducible : 

1. A depositary is refponfibk only for gross 

negled; or, m other words, for a violation of 
good faith. ^ 

2. A DEPosiTARy, whofe charader is 
known to his dcpofitor, (hall not anfwer fot men 
mgleS, if he take no better cm of his own yoods 
and they alfo be fpoiled or deftroyed. ° 

3 - A MANDATARY to carry is refponfible 
yly for CROSS neglca, or .s breach of good 


tffE LAW 




to perform liis promife of engaging in a deposit 


or a MANDATE. 

6. A reparation may be obtained by fuit for 
Damage occadoned by the nonperformance of a 
promife to become; a depositary or a man- 
datary. 

7. A BORROWER FOR osfi is rc/ponfible for 
SLIGIIT negligence. 

8 . A pawnee is anfwerable for ordinary 
negledl. 

9. The &IRER of a thing is anfwerable for 
ORDINARY negleQ:. 

10. A WORKMAN for HIRE muft aiifwer 
for ORDINARY neglect of the goods bailed, 
and apply a degree of skill equal to his wv- 
dertaking. 

11. A LETTER to HIRE of his CARE and 
ATTENtlGN is refponfible for ordinary^ neg- 
ligence. 

12. A CARRIER for HIRE, by land or by wa- 
ter, is anfwerable for ordinary negledt. 

IV, To thefe rules and propoftions there are 
{omc exceptions e 

"i. A man, W'ho fpontaneoujly and ojicioufly 
engages to keep, or to carry j the goods of an- 
other, though ’without rewards mulianfwer for 
SLIGHT negled. . 

2. If a man# through Jlrong perfuafon arid 
with reluBance^ undertake the execution of a 
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MANDATE, no more can be required of him 
than a fair exertion of his ability, 

3. All bailees become refponfible for Ioffes 
bj CASUALTY or VIOLENCE, after th&ix refufal 
to return the things bailed on a lawful de- 
mand. 

4. A BORROWER and a HIRER are anfwer- 
ablc in all events, if they keep the things 
borrowed or hired after the fipulated time^ or 
life them differently from their agreement. 

5. A DEPOSITARY and a pawnee are an- 
fwerable in all events, if they ufe the things 
depofited or pawned. 

6. An INNKEEPER is chargeable for the 
goods of his gueft 'within his inn, if the gueil 
be robbed by the fervants or inmates of the 
.keeper, 

7. A COMMON CARRIER, by oi' by 

'water, muft indemnify the owner of the goods 
carried, if he be robbed of them,. 

y. It is no exception, but a corollary, from 
the rules, thzt f* every bailee is refponfible for a 
“ lofs by A-CCiDENT or force, however inevi- 
“ table or trreffible, if it be occafioned by that 
“ degree of negligence, for which the nature of 

his contradl makes him generally anfwera- 

ble ;” and I may here conclude my difcuffion 
of this important title in jurifprudeqoe with l 
general and obvious remark ; that “ the pre- 


ICEAFFAl 


3irfr;i, 4| 

./if 


111 SK Siiilhi p 



uy iiic mrcumjmnces^ or every 

“ particular cafe on which circumftances it is 
oh the CBfitinstit the province of^ijud^s appoint- 
ed hy the fovereign, and in England, to our 
conftant honour and happinefs, of a y«ry fi-eeiy 
chofen by the parties, fnaMy to decide ; thus, 
when a painted cartoon, pafted on canvas, had 
been depojited, and the bailee kept it fo near a 
damp wall, that it peeled and was much in- 
jured, the queftion « whether the depofitary 
“ had been guilty of gross neglea,” was pro- 
perly left to the jury, and, on a verdid for 
the plaintiff, with pretty large damages, the 
court refufed to grant a new trial* ^ but it was 
the judge, who determined, that the defendant 
was by law refponfible for grofs negligence 
only, and, if it had been proved, that the bailee 
had kept hts own pidures of the fame fort in the 
fame place and maHner, and that they too had 
been fpoiled, a new trial would, I conceive, have- 
been granted; and fo, if no more than slight 
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if I do not want leifure, to difcufs in the fame 
form every branch of 'Englijh law, civil and cri~ 
minaly private and pub lick ; after which it will 
be ealy to feparate and mould into difl:iu6i 
works, the three principal divifions, or the ana^ 
lytic al^ the hijloricaly and the fyntbeticaU parts. 

The great fyftem of jurifprudence, like that 
of the Univerfe, confifts of many fubordinate 
fyftems, all of which are connedled by nice 
links and beautiful dependencies; and each of 
them, as I have fully perfuaded myfelf, is re- 
ducible to a few plain elemeniSy either the wife 
maxims of national policy and general conveni- 
ence, or the pojitive I'ules of our forefathers, 
which are feldom deficient in wifdom or utility : 
if Law be a fcienccy and really defer ve fb flib- 
lime a name, it muffc be founded on principle, 
and claim an exalted rank in the empire of 
reafoti', but, if it be merely an unconnefted feries 
of decrees and ordinances, its ufe may remain, 
though its dignity be lefTened, and He will be- 
come the greateft lawyer," who has the ftrongefl 
habitual, or artificial, memory. In pradlice, law 
certainly employs two of the mental faculties; 
reafony in the primary invefligation and deci- 
fion of points entirely new', and memory, in 
tranfmitting to us the reafon of fage and learned 
men, to which our own ought invariably to 
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yield, if not from a becoming modefty, at leaf 
from a juft attention to that object, for whicf 
all laws are framed, and all focieties inftituted. 

THE GOOD OF MANKIND. 


ADVERTISEMENT, 


After I had fimfhed the preceding tradl, to 
the fatisfadion of feveral friends, but not to my 
own, I was informed, that the learned Chris- 
tian Thomasius had publifhed a.dilTertation 
on the fame fubjed with the following title; 
De Ufa FraSiico Do&rina dijpcillimcs Juris Ro- 
mani de Culparum Frajiatmie in ContmSfihisi 
Hal-E, mdccv. The fame of the author, and 
the high applaufe, which the very fenfible 
BynkerJhoeJc bellows on him, impreffed me with 
a moll favourable idea of his work, and with a 
ftrong defire to procm*e it ; but, to my extreme 
difappointment, I cannot find it in any library, 
publick or private, in the Metropolis or in either 
of our Univerfities : I have fent for it, however, 
to Germany^ and, when I receive it, fhall take 
a fincere pleafure, either in correding fuch er- 
rors, as it may enable me to deted in my eflay, 
or in confirming the. fyftem, which I have 
adopted, by fo refpedable an authority. 
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SUPPRESSING RIOT^ 


It has long been my opinion, that, in times of 
national adverfity, thofe citizens are entitled to 
the higheft praife, who, by perfonal exertions 
and adive valour, promote at their private 
hazard the general welfare j that the fecond rank 
in the fcale of honour is due to thofe, who, in 
the great council of the nation, or in other af- 
femblies, legally convened, propofe and enforce 
with manly eloquence what they conceive to be 
falutary or expedient on the occafion; and that 
the third place remains for thofe perfons, who, 
when they have neither a neceffity to ad, nor 
a fair opportunity to fpeak, impart in writing 
to their countrymen fuch opinions as their rea- 
fon approves, and fuch knowlege as their painful 
refearches have enabled them to acquire. • 
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With there reftriaions, the r^ord, the tongue, 

ana the pen, which have too often been em- 
ployed by the worft paiKons to the worft pur- 
pofes, may become the inftruments of exalted 
virtue; inftruments, which it is not the right 
only, but the duty, of every man to ufe, who 
can ufe them; paying always a facred regard 
to the laws of that country, which he under- 
takes to defend, to advife, or to enlighten. 

^ A fenfe of this duty and a confcioufnefs of this 
right have impelled me, with no views, as it will 
be readily believed, of ambition or intereft, much 
lefs from any fadious motive, to take up that 
inftrument, which I have ftated as the leaf!: ho- 
nourable of the three, and to prefent the pub- 
hck with a few confiderations on a fubjed no 
lefs mterefting at the prefent hour than impor- 
tant to all future ages. 

. Having unhappily been a vigilant and indig-, 
nant fpedator of the late abominable enormities j 
having feenthe fenate befieged, and thefenators 
infulted ; the laws of our country defied, and the 
law of nations violated; having beheld the 
houfes of our trueft patriots and moft refpedlable 
magiftrates either deftroyed, affailed, or menaced ; 
having pafled a whole night encircled by the 
blazing habitations of unoffending individuals 
and by the flames of thofe edificef which pub!: 
lick juftice had allotted to various clafTps nf 
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fenders 5 having lamented over a great metro- 
polis expofed for many days to the fury of a licen- 
tious rabble ; having believed the nobleft com- 
mercial City in the world to be in danger of a 
fecond conflagration; having in vain fought ac- 
eefs to the courts at Weftminfter in full term, 
and to the houfes of parliament in full feffion; 
having, in a word, been witnefs to horrors, all 
the concurrent caufes of which are not eafy to 
be known, and all the confequences of which are 
lefs eafy to be predidted ; I could not but fee at 
length, with.a mixed fenfation, between anguifli 
and joy, the vigorous and triumphant exertions 
of the executive power ; and I admitted the ne- 
ceffity of thofe exertions, whiift I deplored it. 

Every well-difpofed man, and lover of tran- 
quillity, muft have rejoiced, that, on the ninth 
of June, the peaceable and terrified inhabitants of 
this noble Capital might enjoy repofe ; that the 
valuable efiedfs, which many had removed, and 
feme had even buried, might be replaced ; that 
the artifan might refume his implements, and the 
ftudent, his books ; that juftice had reafeended 
her feat; and that order was fucceeding to con- 
fufion, harmony to difeord; but every honeft 
man and lover of his country mull have grieved, 
that a whole week was then before us, in which 
the neceflary adjournment of the Commons, 
who would otherwife have been deliberating on 
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the ftate of the metropolis’ and the kingdom, 
had left us under a power, which, whatever it 
might be in form and in effedt, was iU truth and 
fubftance, didlatorial. 

In this awful interval a queftion occurred to 
me, which muft naturally have prefented itfelf 
to marly others : “ 

laws and genuine conftitution of Engl 
“ had not armed the civi/ Jiate with a 


Whether the ftill-fubfifting 

-AND 

power 

fufficient, if it had been previoufly underftood 
and prepared^ to have fupprefied ever Co for-* 
“ midable a riot without the intervention of the 
militarv'' 

•a • 

If no Inch power legally exifted in the ftatei 
our fyftem, I thought, muft be defedive in a 
moft effential point; fmce no people can be 
really and fubftantially free, whofe freedom is 
fo p7 ECdt ions y in the true fenle of the word, as 
to depend on the'proteaion of the foldiery; and 
even our protedors, who for feveral days poffibly 
could not, but certainly did not, ad at all, might 
have been neceffarily called av/ay, in the moft 
dangerous moment, to defend our coafts and 
maritime towns : if, on the other hand, fuch a 
power of felf-protedion did exift, our laws, I 
concluded, muft have been difgracefully ne- 
gleded, and ought to be reftored to full vigour 
and energy. 

A very fliort inquiry enabled me to anfwer 
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the queftion, at leaft to my own fatisfadion, m 
the ^affirmative it is the refult of this in- 

quiry, which I now requeft the public to accept 
With the indulgence due to anoccafibnal produc- 
tion, and with the attention due to a fubjed of 
general importance. 

This then is the propofition, which I under- 
take to demonftrate : “ That the common, and 
“ ilatute, laws of the realm, in force at this day, 
give the ap/7 Hate in every county a power, 
'‘which, if it were perfedly underftood and 
“ continually prepared, wmuld effedually quell 
any riot or inliirredion, without affiftance from 
the military, and even without the modern 
“ riot-ad.” 

To this propofition I fliall ftridly, and, as far 
as I am able, logically confine myfelf ; avoiding 
all parade of legal or antiquarian learning, and 
omitting all fuch difquifitions as might anfwer 
the purpofe of oftentation, which I dlfdain, but 
not of utility, which alone I feek : fliouid the 
curious and intelligent reader be defirous of in- 
veftigating the powers of maglftrates and of courts 
in recording riots and pimilhing rioters, and of 
tracing the hiftory of our ancient and modern 
laws for the prefervation of publick tranquillity, 
from that of king In a to that of GfiOiiGR the 
Flift, he will receive ample information from 
the various books of authority, which I ihali 

l"OL® . TJ |.T ■ . 
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have occafion to cite in the courfe of my argu- 
ment. 

It is in every one’s mouth, that, on al! violent 
breaches of the peace, the fherilF of the county 
is not only authorized but commanded to raife 
the Pojfe Comitatiis, and forcibly to fupprefs the 
tumult i but, if moft of thofe, who ufe this ex- 
prellion, will examine their own minds, they will 
prefently perceive, that they utter words, which 
convey to them no diftind idea, and that the 
power of the county, like many other powers in 
nature and jurifprudence, is very ill afcertained, 
and very imperfedly comprehended. Logicians 
give us an admirable rule, that we JJmildfeek 
^ after a clear, precife and complete conception of 
“ things, as they really exijl in their ozvH nature 

and in all their parts, and Jhould not always 
“ imagine that there are ideas, becaufe there are 
“ words* w let us apply this rule to the cafe be- 
fore us, and endeavour to form a luminous, 
fixed, comprehenfive notion of the power in 
queflion; without fuppofing that we compre- 
hend it, merely becaufe we know, that, befides 
its Latin name, it is called in Norman French, 
Foiar del Countee, and fometimes, Aide del 
pais-f. 

We cannot begin our inveftigation under a 
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more certain or more refpeaable guide, than 
Chief Jnftice Fineux, whofe words I fliall 
Icribe from that mofl: venerable repofitory 
genuine Euglifi wifdom, the Year 
At the beginning,” fays that learned 
“ all the adminiftration of juftice w-as 
hand, namely, in the Crowii j then, 

“ multiplication of the people, that ad 
tiott was diftributed into counties, 
poxver was committed to a deputy i 
‘‘ county, namely, the Vifcount, or SherilF; 

“ was the King’s deputy to preferve the 
“ and thus it is, that all people muft, in 
‘ dience to him, be ready in defence of 
“ realm, when enemies come: thus too was 
“ afligned to be a confervator of the 
punilh malefadlors, to defend the realm 
“ enemies invade it, to be attendant on the 
“ in war-time, and to caufe ail people in his 
“ county to go with the King to defend the 
“ land againft enemies.” 

Who the people are, that the laws of England 
lequired, and ftill require, to be ready and ob 
dient to the IherifF on ail occafions of publi 
dilbuibance, we learn from the judicious anti 
quary, La.mbard, who cites and adopts the 
opinion of Mr. Marrow delivered in a work. 
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which I fuppofe to have been a reading on the 
ftatute 1 3 Hen. IV. His opinion was,“ that the 
juffcices of the peace, fheriff or under fheriiF, 
ought to have the aid and afliftance of all 
knights, gentlemen, yeomen, labourers, fer- 
“ vants, apprentices, and likewife of wards, and 
of other young men above the age of fifteen 
years ; becaufe all of that age are bound to 
“ have harnejs, or armour, by the fiatute of 
“ Winchefter*.’. 

What eifed the fubfequent repeal of the fta- 
tutes of armour might have on the reafon 
affigned by Mr. Marrow for his opinion, it is 
needlefs to inquire ; for it feems obvious, that the 
ftatutes of James I. removed the necejjity 
and not the propriety^ of having arms, or, to ufe 
the very words of the old ad, armiire pur la pees 
garder ; and the dodrine in Lanibard is gene- 
rally underftood to be law'j". The paflage above- 
cited appears, however, to have milled the great 
commentator on the laws of England, who feems 
to have colleded from it, that none were bound 
to obey the fummons of the flierilF, but perfons 
wider the degree of nobility^', whereas the patent 
of afliftance, cited by -Du/fo;?[{, commands ba- 
rons, earls, and dukes, to be mixiliantes et re^ 

* Lamb. Eiren. 316. t Balt. c. 95. 

t ^ CoEim«-344, 4'Gomm. iZ2, jj C. i. 
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fpondentes to the flierifF in all things belonging 
to his office. 

The power of the county, therefore, includes 
the whole Tml ftate, from the duke to the pea- 
fant; while the fnilitary ftate, as fitcb^ foxrr s no 
part of that power, being under a different com- 
mand, and fubje.ft to a different law; but, as 
every foldier in England is at the fame time a 
citizen, he is authorized and perhaps bound, 
when under no particular orders or at no parti- 
cular ftation, to exert himlelf, like any other good 
fubjeCt, in the fuppreftion of tumults the pre- 
vention of felony, and the apprehenfion of the 
rioters or felons. This I mean : when the fol- 
dlery, not being upon military duty, happen to be 
preient at a riot, and in their civil capacity forci- 
bly fupprefs it, their ad is not only legal but 
laudable; and the colour of their clothes, or the 
nature of their arms, make no kind of difference; 
but, when the3r.are in truth called out by the 
executive magiftrate, and are in faSi no more 
than inftruments in the hands of their com- 
manders, their a£ls can only be juftified by that 
N ECEsstT Y which always defends xvbat itcompels, 
which for the time fuperfedes all pofitive law, 
but of the real exiftence of which their country 
inu ft afterwards judge, unlefs the legiflature 
ftiould, in their wifdom, be pleafed to declare it. 
For this diftincilon I can produce ho written au-’ 
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thority ; but it feems confonant to reafon as well 
as truth. 

This power of the county, of which we may 
now begin to form a diftin£t idea, is mentioned, 
as well known and well underftood, in a va- 
riety of ftatutes, which were confirmatory cf the 
common law'- ; and fome parts of which I fhall 
cite in the original languages, how barbarous or 
inelegant foever they may appear to a claflical 


The fiat. A¥eftm. i. c. 17. ordains “qe levif- 
counte ou le bailiff, prife ove lu-y payer defon 
comtee^ ou de fa bailie, voit effayer de faire le 
“ plevin des averes a celuy qe prit ies averes.” 
And that of Weftm. 2. c. 39. is more peremp- 
tory in cafes of refiftance to the execution of 
civil procefs: “ Multoties etiam dant refponfum, 
“ quod non potuerunt profequi praeceptum regis 
“ propter refiftentiam poteftatis alicujus magna- 
“ tis, de quo caveant vicecomites de c^etero, quia 
“ hujufmodi refponfio multum redundat in de- 
“ decus domini regis; et, quam citb ballivi fui 
“ teftificantur, quod invenerunt hujufmodi re- 
“ fiftentiam, ftatim omnibus omiffis, affumpto 
“ fecum pojfe comitatus fui, eant in propria per- 
“ fona ad faciendam executionem.” By the 17 
Rich. II. c. 8. it is ena< 3 :ed, that, in cafe, of any 
tumult or diforder, “ a pluis toft qe vifcontz 
“ et autres miniftres le roi poent ent avoir 



*14 Hen. ¥IL ' lo, Cronapt. 46. . .,f Crompt* 46,,*, a. 


■ coniffance, ove la fon:e del countee et pais, ou 
tiel cas aviegne, ilz mettent defk)urbance en- 
contre tiel malice ove tout lour poair, et 
preignent tieix meflefours, et Jes mettent en 
prifone tanqe due execution de leie foit fait 
de eux, et qe touz feignurs et autres liges du 
roialme foient entendantz et aidantz, de tout 
lour force et poair, as vifcontz et miniftres avant 


ditz.” 


Again: by the 13 Hen. IV. c. 7. “ Ordei 
“ nez eft et eftabliz, qe, ft aucun riot aflemblee 
“ ou rout des gentz encontre la ioie fe face en 
“aucunepartie del roialme, les juftices de paix, 
“ trois ou deux de eux a meyns, et le vifcont 
“ ou fouth vifcont del countee, ou tiel riot aflcm- 
“ blee ou rout fe ferra enapres, veignent ove le 
poair del countee, ft befoigne ferra, pur eux 
arefter, et eux areftent.’"’ In the conftrudtion 
of this laft ftatute it has been holden^% that, al- 
though it fpeak of three or two juftices at leaft, 
yet o/7<? juftice mayraife the power and fupprefs 
a riot; for itis ahenefciallaw, faid FiNEUx,f3:;2ii 
was enacted for the prevention of mifchief, which 
might enjue, if a jiiftice were to wait for others. 
It has alfo been adjudged, that, under the w 
minifiers, in the flat. 1 7 Rich. II. c. 8. juftices 
of peace are comprifed j- ; and fo are conjlables. 
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by the opinion of Fiizberiert cited by Crompton^ 
and confirmed by the Year book i Hen. VI L 
lo; where it is laid down, that ‘‘ conftabularii 
“ villse fuper affraiam poffunt levare populum.” 

We may therefore conclude, that, in all cafes 
of tumult and infurredfion, the fheriff, or other 
mmijler, may and ought to make prochmation^ 
commanding all fuch perfons, as conftitute the 
power of the county, toaffemble and aflift him*;' 
or he may fefld a particular xvarning ox fummons^ 
for the fame purpofe, to every individual of the 
poffe, w'ho muft attend fuch fummons under 
pain of a heavy fine and imprifonment ; for, by 
the flat. 2 Hen. V. c. 8. it is provided, “ qe 
“ les lieges du roi efteantz fufficeantz puf tra- 
“ vailler en le countee, ou tielx routes aflemblez 
ou riotes font, foient affiftantz as juftices, com- 
miffioners, vifcont, et foutz-vifcont, de mefme 
“ le countee, qant ilz Jerront reafonahlement 
garmz, pur chivacher, ove les ditz juftices, 
“ commiffioners, et vifcont ou foutz-vifcont en 
“ aide de refiftence de tielx riotes routes et af- 
“ femblez fur peine demprifonement et faire fyn 
“ et ranceon al roi:” And the offence of ne- 
gleding to join the power of the county, after 
fuch reafonable warning, is ranked by Sir William 



Blackjione under the clafs o? contempts againjl the 
king’s prerogative*. 

Having fixed our ideas concerning the nature 
of this legal power, the mode of raifing it, and 
the puniftiment of a criminal negleft to join it, 
let us confider, firft, by the help of reafon onl 
what corollaries necelfarily follow the dodrine, 
which we have expounded; and, next, inquire 
whether authority and reafon, which lord Coke 
juftly calls the two faithful witriejfes in matter of 
lazv-f, coincide on the quellion before Us; 
they indubitably will, unlefs either our previous 
ratiocination be illogical, or the minds of ancient 
and modern lawyers have taken a bent from the 
prejudices of their refpedlive ages. 

From the obligation of the IherifF, or other 
minifter, to affemble the power of his county for 
the fupprelTion of any rebellion, infurredion,- 
riot, or affray, and for the repelling of invading 
enemies; from the duty incumbent on every 
man of fufRcient years and ftrength to alTociate 
himfelf with the power fo affembled, and froi 
the principles of natural juftice, which will ne 
ther require men to do impojfible things, nor refufe 
them the means of performing ivhat they are com- 
manded to perjorm -, from thefe obligations and 
thefe principles it inhantaneoufly follows ; Firft; 

* 4 Com. IS2. f I Inft.Pref. 
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1 hat the fherifF 0|r other peace-officer is bound 

to raxiefucb a powei' as will cfFediuallj quell the 
tumult either really exifting or juftly feared. 

Secondly! That the power fo ralfed may and 
muft be armed with fuch u-eapom, and a£l in 
fuck order, as lhali enable them totally to fup- 
prefs the riot or infurredion, or to repel the in- 


Thirdk; That, In the life of fuch weapons, 
thc}>ower may juftify the charging, tcoimding, or 
even idliing, the rioters or infurgents, wdio per- 
lifi: in their outrages, and refufe to furrender 
themfeh’'es. 

Fourthly! That the power of every county 
ought at all times, but efpecially in , times of 
danger, to be prepared for attending the ma- 
giftrate, and to know the life of fuch -weapons, 
as are beft adapted to the fuppreffion of tumults. 

Fifthly; That, fince the znd bayonet 

are found by experience to be the moft effedual 
arras, all perfons, who conftitute the power of a 
county, are bound to be competently fkllled in 
the ufe of them. 

Sixthly ; That, fince the only fafe and certain 
mode of ufing them with elfeft is by ading 7>^ 
a body, it is the duty of the whole civil ftate to 
know the platoGn-exercife, and to learn it in 
companies. 
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As no authority^ Siccovdin^ to Chahron, am 
Jland 'without reafon,, fo we find, by conftant ex- 
perience, tbat no reafon can furmount the paf- 
fions and prejudices of men without the aid of 
authority; and I am happy in believing, that 
both of them perfedly coincide in fupport of the 
foregoing propofitions : firft, therefore, I fhali 
prove them by citing cafes, which have been fo- 
lemnly adjudged, together with the opinions of 
learned lav/yers, whofe works are much refpedied 
in our courts of juftice; and, next, I fliall in- 
quii'e, whether thofe cafes and opinions have 
been oyer-ruled or ihaken by any fubfequent de- 
cifions, or adts of the legiflature. 

The earlieft refolution upon the fubjedt, that 
has occurred to me, was in a cafe, w'hich the 
very learned and judicious Brooh thought worthy 
of note* in his time, and which, in the prefent 
time, deferves peculiar attention. It is reported 
in French in the firft page of the Year , book 3 
Jften. VII. and it is manifeftly the fame with 
that afterw'ards abridged in an imperfect Latin 
note printed, out of its place, in the tenth page 
of the lame book ; though Bj'ook feems to have 
confidered them as different, or rather not to 
have obferved tlieir identity; for, in the title of 
his Abridgement juft alluded to, he gives them 


iuirat B.Jjii S 

V.VM, t.''!/ \l- 


A.br. tit. Office et Officer. 2 



«6 ."'■^LEGAL MODE OF 

in feparatC' articles, without melting both parts 
of the Year hook together, as I propofe to doj 
by which means I ihall extradl the whole cafe 
and form one conllftent ftate of it. 

John Dei ns had been outlawed in the county 
of Siffolk for felony; and, having brought a 
writ of error to reverfe the outlawry, had ob- 
tained a Non Molejiando, which he delivered to 
the efcheator, yohn Lenthorp ; who, neverthe- 
lefs, feifed.and took away his elfedls. Upon this. 
Deins replevied; and Edmund Bedingfield, 
the iheriff, iilued his precept to Thomas Gire, 
his bailiff, jurus et conus, together with Roger 
Hopton, Edmund Henmgham^ and three other 
perfons, diredting them to take the goods of the 
plaintiff out of the efeheator’s poffeffion: accord- 
ingly, the bailiff and his party took forcibly from 
Lenthorp an hundred fheep, which they delivered 
to Deins ; and, in order to make delivery of the 
goods and cattle which remained, they affembled 
all the inhabitants of five adjacent vills; who, in 
number three hundred, arrayed in a xvarlike man- 
ner, and armed with brigandines, jackets of mail, 
mid GUNS, united and afociaied themfelves, and 
marched* to the place where the cattle were de- 
tained ; but did not proceed to any other adl of 
violence. 


^ Jtledo guerrino arraiati fe univerunt et ajfociaverunt, et it, 
3 Hcn.Vn. I. 10. 
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For this imagined breach of the peace, and 
imiitary array, an indiciment was preferred in 
the King’s Bench againft the plaintiffin replevin, 
the iheriff and his bailiff, and the perfons who 
had affifted them ; but the court unanimoufly ad- 
judged, that the indidment was void; founding 
their judgement, as it feems, on the reafons 
advanced by ferjeant Keble, whofe argument it 
may be proper to date at large. 

“ As to the plaintiff in replevin, faid he, no 
“ wrong was committed by him; for the efchea- 
“ tor, when he took the goods, after the Nmi 
Molejiando had been delivered to him, a&ed 
unlike an officer ; fince it was his duty, in that 
“ inftant, to furceafe his procefs : Dcins, there- 
“ fore, w^as perfedly juftified in complaining to 
“the fherifi, and muft confequently be dif- 
“ charged from this indidment. 

“ Nor did the fheriff tranfgrefs his duty in exe- 
“ cuting the replevin; for, when the party came 
to him, he could not kno%v, whether he was an 
“ outlaw or not; or whether or no the efcheator 
“ had feifed the cattle in the King’s right; which 
“ ought to have been ibowm by the King’s offi- 
cei',- The bailiff too mult be diicharged ; for 
“ the fei-vant is in the fame condition with the 
“ mafter; and, as the flieriff cannot do every 
“ thing him felf, his deputy muft have the fame 
“ power with him. ■ 
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In regard to his affembling three hundred 
“ tQ£ii, tb(it was no illegal for every man is 
“ hound to affift the iheriffand his bailiff; to 
“ fupport him in executing the King’s writs ; 
“ and to give him aid in all cafes of need; 

this by common law and common rcafon^ not- 
“ withffanding the ftatutes of Weftminfter the 
firjfl and fecond. So, if any man refufe to af- 
“ fift the flreriff at his requefi, he lhall be fined, 
*® whether it be to execute procefs, or to'appre- 
hend felons.” 

The Court agreed, that the bailiff had as good 
a right to i-aife the power as the flieriff himfelf; 
becaufe it is all one office and one authority. 

Itwas urged, “that, if men aflemble with 
“ arms and do nothing, it ffiall be intended, that 
“ they affembled with a bad defign;” but it was 
anfwered, that in fome cafes the prefumption 
might be juft; in others, not: thus the life of 
armour on particular occafions, as on Midfum- 
mer eve in London, and at other times for fpoit, 
is not punifliable ; and, here, the caufe of the 
affembly appears, mimely to execute a 7-eplevin. 
Even if they had adted, yet their aflembly was 
lawful in the beginning ; and fuch affemblies are 
not illegal as are not to the terror of the people of 


Ceo nejl incontre la le^: So vSmI reports fais words, tit. 

Riots* 
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our lord the king', which, words ought to he in 
every indiSment for an unlawful affemblv. 

Another point was touched upon by the king’s 
ferjeants ; “ that the fheriff cannot take with 
“ him fo many armed men, but only a 
“ party to which it was anfwered, that, if 
were fo reftrained, he might be in great jeo 
and peril of his life ; and for this reafon, he may 
take as many as he pleafes at bis ozm difcre-- 
tion. 

Laftly, it was argued on the ftatute ofWeftm. 2 . 

c. 39*’ flieriff might raife the power 

his county comphiint made, and not before^ 
but the judges held, that he might raiie it before 
by the common law. 

This cafe (which, for convenience In citation, 
I fhall call Bedingji eld's Cafe), is irreflftibly 
ftrong in fupport of mj JirJl and coroila- 

liesj for, although there feems to have been fome 
doubt at firft in the minds of the judges, as it was 
merely the execution of civil procefs, yet, if the 
armed men had marched in array for the purpoie 
of apprehending felons, there would have been no 
debate on the legality of the ad; and, after an 


argument at the bar, the former dou 
tirely removed. 


bt was en- 


•The flatute of c. 21. feems here to be meant ; 

die words pojl ^uerini-miam facfam not being ufed in fl.at. 
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The nest is the cafe of a riot at Dmytm Bajfd 
in Sti 0 brdjbire, determined in the Star-chamber 
in the twenty-fourth of Elizabeth, and cited more 
than once by Crompton*-^ who fays that the court 
refoived, i. That, if the two juffices, neareft to 
the place where the riot is committed, do not adl 
as they are required by flat. 13 Hen. IV. c. 17. 
each of them lhall pay an hundred pounds; and 
the other jullices of the fame county, where the 
tumult was, fhall be fined for not fuppreffing it, 
if there tvas any default in them. 2. That the 
iheriff and juftices of peace may take as many 
men in armour as are neceffar^r, with guns, 
and fo forth, and Jciil the rioters^ if they wdll not 
yield themfelves ; for the fiat. 13 Hen. IV. c. 17. 
fays, that they must arreji them', and, if the juf- 
tices, or any of their company, kill any of the 
rioters, who will not furrender themfelves, it is 
no offence in them. 

This cafe of Drayton Bajfet, which is alfo 
cited and approved by Sir Mattbexv 
inconteftably demonftrates my third coxal- 
lary. 

In the 34^h or 43*^ of Elizabeth ^for the date 
is differently reported by fome tranfpofition of 
the figures) the do&ine In BedingfeMs cafe 


Crompt 46. b. 124. b. 


t I H.P. C. 495. 
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was fully recognized and eftablifhed by the decl- 
fion in the cafe of St. John*^ or Gardener-^-i 
which, being fubfequent to the ftat. 33 Hen. 
VIII. c. 6. prohibiting tht vdt oi hand~guns, 
clearly {hows, that no alteration in the ancient 
law was made by that prohibition. 

The cafe was this: Gardener hzA obtained a 
judgement againft St. Jobn^ and procured a writ 
of execution direded to the fheriff of Bedford., 
who made a warrant to Gardener s own brother 
as a fpecial bailiff; but, reliftance being juftly 
feared, the bailiff armed himfelf with z dagge, 
or fhort gun. It happened that St. fohn was a 
juftice of peace for Be dfordjbire, zn 6 . feems 
to have had that little learnings which, in 
law rather more than in poetry, is a dan- 
gerous thing, efpecially when it is coupled 
with knavery; for, having notice how the 
bailiff was armed, he contrived to have him 
feifed by his fervants, and brought before himfelf 
as the neat juftice; when, by colour of his office 
and the ftatute of Henry VIII. he committed 
the officer, who came to arreft him, until he 
Ihould pay ten pounds, one moiety to the queen, 
and another to the informant- The bailiff hav- 
ing removed himfelf by habeas corpus, and the 
whole matter being difclofed to the court, it was 
refblved, “ that the fheriff or any of his mi- 
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“ liifters, in execution of juftice, may carry 
“ dagges or band-guns, or other weapons inva- 
“ five or defenfive, the fame not being reftrained 
“*by the general prohibition of the ftatute ; for, 
** if it w ere, no jujlice wmiid be aaminijiered.'” 

By fironger reafon fuch weapons may be car- 
ried for the purpofe of fuppreffing riots, appre- 
hending felons, or repelling invaders. It may 
here be obferved, that the ftatute of Hen. VIII. 
was enabled for the prevention of mifchief, that 
might be occafioned by the ufe of little hand- 
guns, which might be carried fecretly and kill on 
a fuddenj but guns of a proper length were not 
prohibited. 

The Cafe of Arms, or Burton's cafe, next 
prefeats itfelf to our examination : it is of very 
high authority, and fo appofite to the objedl of 
our inquiry, that I fhall make no apology for 
citing it in the very tvords of the learned re- 
porter * : “ Upon an afiembly of dll the juftkes 
“ and barons at Serjeant’s Inn this Eafter term 
“ (39 Eliz.), on Monday the 15th of April, this 
'* queftion was moved by AndeTfon, Chief Juf- 
‘‘ tice of the Common Bench; Whether men may 
“ arm tbemfeives to fippi'efs riots and rebellions, 
“ or to refjt enemies, and endeavour of ihemfelves 
“ to fupprefs or rejijt fuch dijiurbers of the peace 
“ and cjuiet of the realm ; and, upon good deli- 


* Fopli. 121, 122. 
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beration, it was refolved by them all, that every 
juftice of peace, Iheriff, and other minifter, or 
OTHER SUBJECT OF THE KING, where fuch 
accident happens, may do it; md, to fortify 
this their refolution, they pemfed the ftatute of 
ISlortbanipton, 2 Edw. III. c. 3. which enadis, 
that Jione be Jo hardy as to come before the king's 
jujlices or other minijiers of the king in the ex- 
ecution of their office with force and arms, nor to 
bring force in affray of the peace, or to ride or go 
armed by night or day, -exceict the fervants of 
the king in his prefence, or the minifers of the 
king in the execution of his precepts, or of their 
office, and thofe -irho are in their company affijl- 
ing them, or upon cry made for wea- 
pons TO KEEP THE PEACE, atid this in 
places where accidents happen, upon the pe~ 
nalty in the fume fatute contained; where- 
by it appeareth, that, upon cry made for zv ca- 
pons to keep the peace, every man, where 
fuch accidents happen, for breaking the peace, 
may by law -arm himf elf agsdnik inch evil-doers; 
but they took it to be the more difcrete way for 
every one in fach a cafe to be affiftant to the 
juftices, fiieriiTs, or other minifters of the king 
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of his own opinion with that of the other judges ; 
tut he has left us no more than a fhort note* to 
the fame effea: with the preceding report. This 
cafe alfo is cited by Hale-f, and the very words 
in Popham are tranfcribed by Sir yofm Kelyng 
in his report Lymerick's cafe|. I think it a 
ftrong proof of my fourth corollary, refpediing 
the neceffity of being prepared at all times to 
keep the peace ; but, if a particle of doubt on that^ 
head can remain, it will be diffipated at once by 
the llatute of Weftm. i, c. 9. by which, as it is 
cited by> Crompton§, “ purveii eft, qe touz con^ 
“ tinualment (oient prejiez et apparaillez al maun- 
“ dement et al fomons des vifeountes, et al crye 
del pais de fuire et darefter felons, mejiier 

‘^Jerra, auxibien dedeins fraunchifes come de- 
“ hors ; et ceux, qe ceo ne ferront, et de ceo 
“ foient atteintz, le roi prendra a eux grave- 
“ ment whence it ftvould feem, that all sub- 
jects, who are not continually preji^ ot ready, 
for the orders of the ftieriff on an alarm in the 
country, are expofed to the royal difpleafure and 
to a fevere penalty j and the word (which 
in modern times has been either ignorantly or 
intentionally confounded with the participle paf- 
five of the verb to prefs) is ufed fox prepared by 
Chief Juftice Finieux in a paffage before cited: 


■ 
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lam aware, however, that cmimunialment is the 
ufual reading ; which will give a fenle rather 
iefs forcible, “ that all men fliall be 

ready and accoutred the fummons of the 
“ fheriifj” but this amounts to the fame thingi 
for how can a man be armed and apparelled 
in an injlant on a fudden alarm, unlefs his 
weapons and accoutrements were previoufly at 
hand ? 

The opinions of the learned, which form the 
fecond branch of my proofs, can add little weight 
to four cafes of fuch authority, as thofe of Beding- 
field, Drayton Baffet, St, John, and tht Cafe of 
Arms: indeed, thefe cafes feem to have been 
the guides of Lambard and Dalton, Hak and 
Hawkins ; who all agree, that “ it is referred to 
the difcretion of the Iheriff, under-fiieriff, or 
“ other perfon authorized to raife the poje, how 
‘‘ many men they will afferable, and how they 
“ fhallbearmed, weaponed,or otherwifefurniftied 
for the bufinefs*j” that “ private perfons may 
“ arm themfelves in order to fupprefs a riot, and 
“ that all, who attend the juftices in order to 
" quell a tumult, may take with them fuch wea- 
“ pons as foall enable them to do it iffehluallyf ; 
“ that, daftly, in executing procefs orappreh 
“ ing rioters, they may, by the common 


* Lamb. Eiren. 317. Dait. c. 93. + r Hawk. P. C. c. 
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kill, any cf the opponents or 
mfurgents, who fhall refift tliein*;" all Vvhicb 
opinions are fupported by folemn decifions, and 
are, in truth, the conclufions of natural reafon 
from the fi npleft and fureft premifles. 

i hcjifth 2Ln6.Jixtb propolitions, which I con- 
fider as fniiple corollaries, are founded in part on 
exirmfick affmnptions, drawn from hiftory and 
experience: they may therefore, even by the 
rules of law, admit of proof from the authority 
of men, “ quibus in arte fua credendum eft f' 
and the following citation, from Mr. Wind- 
ham’s elegant introduction to his Flan of Dif- 
cipline for the Norfolk Militia will be thought as 
convincing as any paffage in Fitzherbert or 
Brook. ‘‘ About the beginning of this century, 
fays he, the troops in Europe were univerfally 
armed with firelocks y io tc-Mi?, much about 
tiie fame time, the bayonet being added^ pikes 
“ alfo were laid afide. .When the ufe of fire- 
arms began to be generally eftabliflied, the ne~ 
celiily of a great regularity and uniformity ^ in 
the manner of ufing thofe arms, became appa- 
rent: it was foon diftovered, that thofe troops, 
which could make the bnflveft tire, and fuftaia 
it longeft,-had a great fuperiority over others 
efe expert; and, iikewife, that the cfcacy and 




power of fire did not confifiin random and feat - 
“ tering jhots tnade without order, but in the jirc 
of a body of men at once, and that properly timed 
and direSied. It was therefore to ex- 

“ ercife the troops in loading quick, and firing to- 
“ gather by the word of command ; but, as the 
** aukwardnefs, careiefTnefs, and raflinefs, of 
young foldiers (if left to themfelves) muft oc- 
“ cafion frequent accidents, and the hfs of many 
of their own party, by the unfkiiful manner of 
“ ufing their fire-arms, efpecially in the hurry of 
an engagement, it became a matter of tndifpen- 
“ fable neceffUy to teach foldiers an uniform me- 
“ thod of performing every adtion that was to be 
“ done with the mufket, that they might all do 
“ it in the moft expeditious andfafefi mariner f 
Should any doubt be raifed as to the legality 
of ajjembling for this purpofe, and fhould the 
■words of Sir Matthew 'Hale, whom of all men 
I refpedl the moft, be oppofed to me, that, 
“ where people are aflembled in great numbers 
armed with weapons offenfive, or weapons of 
“ war, if they march thus armed in a body, if 
“ they have chofen commanders or officers, if 
“ they march cum vexilhs explicatis or ■with 
“ drums or trumpets, and the like, it may be 
“ confiderable, whether the greatnefs of their 
“ numbers, and their continuance together doing 
thefe ads, may not amount to mre guerrino 
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‘ arraiati, Gt a levying of war*,” which may be 
conftrued an encroachment on the prerogative of 
the crownf ; the anfwer is no lefs obvious than 
decifive, in the language of Brag ton, that, 
V }luntas etpropojitum difimgmmt maleficm % ; that, 
the intent being good, the a(ft cannot be bad; 
and that Bedingjield’ s cafe is an exprefs authority 
for the legality of “ marching armed in a body 
“ more guerrino arraiati^' even for the purpofe 
of executing a civil procefs, to which there is 
juft expedation of violent refiftance. So ne- 
ceflary, indeed, is cr^/^rand diJcipUmm. direding 
the exertions of an armed aflembly, that the fta- 
tutes 3 and 4 Edw. \ I. c. g. and i Mary, c. 12. 
(which are no longer in force, but were the ipo- 
dels of the well-known riot-ad) exprefsly au- 
thorize the fiieriffs, jiiftices, mayors, and bailiifs, 

“ to raife po’wer and array them in manner of war 
“ againft the rioters:” and here I may again ap- 
ply thofe found maxims, to which I before al- 
uded: i. That the law requires no impojfibk 
things y but it is impofllble to join the power 
and fupprefs a riot elFedually, without being at 
ieaft moderately {killed in the ufe of fire-arms, 
and ready in the common evolutions. 2. That, 
U'ben the law permits or enjoins the performance 
of any aB, all the means of performing it are alfo 
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^permitted or enjoined', but the law dotb permit 
and command of this realm to arm 

himfelf and ufe his arms with effefl for the fup- 
preffion of tumults : the conclufion, in both forms 
of reafoning, follows too clofely and too evi- 
dently to admit of a doubt. - 

That the four cafes, on which I have relied, 
have never been fhaken by any later decilion, 
appears from the uniform recognition of their 
authority by the bed: modern writers : indeed, 
nothing lefs than an afl of the legiflature could 
juftly over-rule unanimous and well-confidered 
refolutidns: but no a£t whatever has in any de- 
gree alFe6;ed them; and the common law, which 
in general is the perfedion of human wifdoro, 
happily in this inftance has flood like a rock amid 
the conflid of flatutes rolling upon flatutes. 

Neither of the flatutes of Weflminfler had any 
effed on the decifion ixi Beding field' s cafe; nor 
was that of St. John at all influenced by the 
fubfequent prohibition of hand-guns; nor the 
Cafe of Arms hj t)iQ ^k 2 iXntQ. of Northampton-, and 
though the ad of queen Marywa.^ continued 
during the life of Elizabeth, yet Sir Mattheiv 
Ha/e obferves, that, the cafe of Drayton 
“ Bajfet wnxs not within that flatute, nor de- 
“ pending on it*.” In the fame manner ferjeant 
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Hazvkim remarks, in conformity to Hale and to 
reafon, which will very feldom be found at va- 
riance, “that the ftat. i. Geo. I. c. 5. commonly 
called the riot-adt, being wholly in the afErm- 
ative, cannot be thought to take axvay any part 
of the authority in the fuppreffing of a riot, 
“ which was before that time given either to 
“ officers, or private perjlns, by the common law 
“ or by ftatute*.” 

Having Ihown the nature and extent of the 
FoJ[e Comitatumn, and proved that it is required 
by law to be equal in its exertion to a well-difci- 
plined army, I have eftabliihed the propofition, 
which I undertook to demonftrate'f ; “ That the 
“ common and ftatute laws of the realm, in force 
at this day, give the civil ftate in every county 
“ a power, which, if it were perfeflly underftood 
and continually prepared, would effedually 
quel! any riot or infun'edion, without affift- 
“ ance from the military^ and even without the 
“ modern riot-ad.” 

■ One fide, therefore, of the diftreffing alterna- 
tive, to which I was reduced, concerning the 
precmioufnefs of E?igliJIr Freedom'^t is happily 
removed; but the other fide remains, “ that our 
laws have been difgracefully negleded, and 
“ ought to be reftored to full vigour -and 
** energy.” ■ ' 
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To what fatal caufe muft we afcribe a negled 
fo fliameful and fo dangerous ? I anfwer boldly^ 
yet, I hope, without arrogance, fince I ufe the 
very words of Blackstone, “ to the vaft ac- 
“ quirition of force arifing from the riot-afl: and 
“ the annual expedience of a {landing army^j’" 
which has induced a difpofition, cherifhed by the 
indolence natural to man, and promoted by the 
exceffive voluptuoufnefs of the age, to look up 
folely for protedtion to the executive power and 
the foldiery; a difpofition, which muft inftantly 
be fhaken off, if any fpark of virtue remain in 
our bofoms ; for, although we are happy in a 
prince, who “ will never harbour a thought or 
“ adopt a perfuafion in any the remoteft degree 
detrimental to the liberty of Britain'f,'’ yet in 
free dates a military power muft ever be an ob- 
ject of jealoufy;, and, finceour excellent confti- 
tution will be claimed by our pofterity as their 
bed inheritance, we muft a£t with a provident 
care, left, two centuries hence, the fable of the 
horfe fhould be verified in our defendants, v/ho 
may be in need of protedtion againft their pro- 
tedlors, and be forced to carry harnefs, ndt- 
withftanding the repeal of the ftatute of JVm- 
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fo inefFetflual, I mnft refer my reader to tlie in- 
comparabie author, whom 1 fo frequently cite, 
the commentator on the laws of England ; who 
exprefles his jealoufy and difapprobation, of it 
with no lefs delicacy than wifdom'^; in refpecl 
to the number of capital felonies created by it, 
which Blackflone feems highly to have difa^v 
proved, I fhall fay nothing, as it is not my pre- 
fent fubjed: j but I may, with all due reverence 
for the legiflature in the firft year of George 
the Firft, obferve, that the ad was a bad copy 
of a bad model, the ftatiite of Mary; that there 
feems to have been no occafson to make it per- 
petual, much lefs to enlarge it; that it is in fome 
parts liable to dangerous mirinterpretation ; that 
it has been found wholly inadequate to the end 
propofed by it; and that the third claufe of it w’as 
in great meafure unneceffary, as it only affirms 
our ancient law, ■which had pretty well guarded 
againft any violent breach of the peacc'f-.” 
Confirmatory ftatutes are always atteirded w'ith 
the danger of fuperfeding the ufe, and obliterat- 
ing the remembrance, of the common law, 
which they confirm, and which the wifdom of 
ages had before fufficiently eftablifted. 

As to the heft mode of reftoring our laws to 
iheirfiill vigour and' energy, and of providing for 
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our future defence, I flrall certainly fubmit it to 
the dlfcretion of my countrymen who are bound 
by thofe laws ; and ihall only fuggeft to them 
the following plan; after premiiing, in the 
words of ferjeant Hawkins^ “ that, although, 
“ private perfons may arm themfelves m order to 
“ fupprefs a riot, and may confequentiy nfearms 
“ in the fuppreffing of it, if there be a neceffity 
“ for their fo doing; yet it feems to be extremely 
‘‘ hazardous for private perfons to proceed to 
“ thofe extremities in common cafes, left, under 
“ the pretence of keeping the peace, they caufe a 
“ more enormous breach >of it; and, therefore, 
“ fuch violent methods feem only |)ro/>er againft 
“ SUCH. RIOTS AS SAVOUR OF REBELLION, for 

“ the fuppreffing of which no remedies can be 
“ too fevere-^.” 


Let all fuch perfons in every county of Eng- 
land as are included in the of that coun- 

ty, and are of ability to provide themfelves with 
arms, and pay for learning the ufe of them, be 
furnifhed each with his mujiiet and bayonet, and 
their neceffary appendages. . 
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Let feveral companies be formed, in eveiy 
county, of fixty fuch men or more, voluntarily 
affociated for the foie purpofe of joining the pow- 
er, when legally fummoned, and, with that view, 
of learning the proper ufe of their weapons, 
fireet-firing, and the various evolutions neccflary 
in aftion. 


Let the companies be taught, in the moft pri- 
vate and orderly manner, for two or three hours 
early every morning, until they are competently 
fkilled in the ufe of their arms : let them not, 
tuineceffarily, march through ilreets or high- 
roads, nor make any the leaft parade, 

but confider themfelves entirely as part of the 
civil ftate. 


Let each member of a company, when he has 
learned the ufe of his arms, keep them for the 
defence of his houfe and perfon, and be ready to 
join his company in ufing them for the fuppref- 
iion of riots, whenever the IherifF, under-iherifF, 
or peace officer ffiall raife the power, or there 
ffiall be a cry made for weapons to keep the peace. 


Let the caution^ prefixed to this plan, be d 
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igently obferved, and tbe law, contained in the 
3recedingcitations,beheId ever facred; norletany 
perfon prefume to raife the power of the 
:ounty% which is the province of the flierifi, 
under-flierifFor magiftrate; although a cry for 
weapons to keep the peace may be made in cafes 
of extreme neceJJUy, and in them only, by private 
pe?fons. - 

VI. 

If any mark of diftiiuElion in drefs fliall be 
thought expedient, that the feveral companies 
may know each other, in the forcible fuppref- 
fion of a riot, let fuch a regulation be feverally 
referred, with any other rules that may be ne- 
cefTary, to a committee choien out of each com- 
pany. 

The great advantages of fuch affociations are 
fo apparent, that I fhall forbear at prefent to ex- 
patiate on them; but fliall be fatisfied with ap- 
plying to them what Pulton fays of the old 
tilts and jufts, “ that the caufe, beginning, and 
“ end thereof do tend do the laudable exercUe of 
“ true valour and manhood, and to the encou- 
“ ragement and enabling of the actors thereinto 
“ defend the realm and the peace thereoff ;” 
and with obferving, in the words of the ftat. 33* 
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Hen. VIIL c. 6, that the mufket may now be 
made, what the long bow was formerly, “ the 
furety, fafeguard, and continual defence, of 
“ this realm of England, and an ineftimable 
“ dread and terror to the enemies of the fame.” 

Objedions will certainly be raifed; for who 
can propofe a meafure, however faiiitary, to 
which no man will objedt? I expe£t them, 
however, chiefly from thofe, whofe indolence 
may induce them rather to feek protection from 
a power able to cruih them, than to proteCt them- 
felves by joining a power provided by free and 
equal laws; or from thofe, "who, as Milton 
fays, have betaken themfelves to ftate-alfairs 
“ with fouls fo unprincipled in virtue and true 
“ generous breeding, that flattery, and court- 
“ fhifts, and tyrannous aphorifms, appear to 
“ them the higheft points of wifdom.” To fuch 
men it will be fulRcient to give this general an- 
fwer ; that, as there is no necelTity of applying 
either to the executive, or to the legiflative, 
power for permiffion to obey the laws, -we are 
not to debate on vague notions of expedience, 
groundlefs jealoufies, or imaginary confequences : 
the foie queftion is, “ whether the doClrine ex- 
“ pounded in thefe pages be law i" if it be, there 
is no room for deliberation, fince it is a maxim, 
that no man muji think bimfelf tvifer than the law, 
which is the gathered wifdom of many ages ; and 
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ib favourable Is the common law of England to 
the rights of our fpecies, which it is unhappily 
become the fafhion to deride and vilify, that, if 
any man will broach a pofition in favour of ge- 
nuine, rational, manly freedom, I will engage 
to fupply him with abundant authorities in fup- 
port of it. 

I perfuade myfeif, that infinite good muft re- 
fill t from the general adoption of my plan; and 
that no poffible evil can be mixed with it, as 
long as the cautions and reftriclions before fug- 
geftcd fliall be duly obferved, and our excellent 
conftitution be kept in its juft balance at that 
nice point, which is equally removed from the 
pernicious extremes of republican madnefs, arif- 
tocratical pride, and monarchical folly ; nor have 
I any fcruple to confefs, that, as every foldier in 
En g l an d is at the fame time a citizen, I with to 
fee every citizen able atieaft,fortheprefervation of 
publick peace, to act as a foldier; when that fhall 
be the cafe, the liberty of Britain will ever 
be unalfailed; for this plain reafon — it will be 
unaffailable. 

The fecLirity, and confequently the happinefs, 
of a free people do not confift in their belief, 
however firm, that the executive power will not 
attempt to invade their juft rights, but in their 
confcioufnefs that any fuch attempt would be 
wholly ineffedtual. 
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ADVERTISEMENT 


Having hzen informed^ that parts of jny Speech 
on the 2 %tb of May at the London Tavern tvere 
thought obfcure , yet ■niportant, I have endeavoured 
to recoUedt what I then took the liberty to fay^ and 
have conjented to lei the argument go abroad in its 
rude and iinpolip?edJtate. What offence this pub- 
lication may give, either in parts or in the whole, 
is the laji and leaji of my cares: my f7'Jt and 
greaiefi is, to /peak on all occajions what I con- 
ceive to be juji and true. 
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MY LORD MAYOR, 

So far am I from rifmg to intimate the flighteft 
fiiade of diffent from this refpediable and unani- 
mous afferably, or the minuteft difapprobation of 
the two refolutions propofed, that I defpair of 
finding words fufficiently ftrong to exprefs my 
joy and triumph at the perfedl harmony, with 
which the firft of them has already palTed, and 
to which the fecond will, I truft, be thought 
equally entitled: but, on the laft reading of the 
propofition now^ before you, it ftruck me, that, 
although it was in fubjiance unexceptionable, yet 
it might eafily be improved in form by the in- 
fertion of two or three words referring to the 
preceding refolution, and thus be rendered more 
conducive to our great objedl of generally de- 
claring our concurrent fenfe, and avoiding any 
chance of difunion upon fpedfick points. Every 
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propofition, intended to meet with univerfal con- 
currence, ought to have three diftinguifhing pro- 
pertiesj it fhould be juft, fimple, comprehenfive; 
without juftice, it wiH be rejected by the wife 
and good ; without fimplicity, it will involve 
complex matter, on which the wifeft and the 
beft may naturally differ; and without compre- 
henfivenefs, it will never anfwer any purpbfe of 
confequence and extent. The firft refolution, 
“ that petitions ought to be prepared for a more 
complete reprefentation of the people,” has all 
of thefe properties in an eminent degree : it is fo 
jiift, that, if this meeting had been ten times as 
large, there would not have been one diflentient 
voice on that ground ; fo fimple, that it affords 
no fcope or fubjeO; for cavil ; fo comprehenfive, 
that, when the houfe of commons have the peti- 
tions before them, it will give room for every 
particular plan, which the ingenuity of any mem- 
ber, duly tempered by wifdom, yet actuated by 
true patriotifm, can fuggeft. 

Ought not the propofition, “ that the 

^ JenJe of ibe people fhould be taken this fum- 
“ mer in order to prepare their petitions,” 
to be fomewhat reftrained in the generality of 
the expreffion? It is juft, but rather too compre- 
henfive : the fenfe of the people is a phrafe of 
meafurelefs compafs, and may include their fe- 
veral opinions, however fpecifick, however dif- 
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cordant. This is the very evil, which we are 
anxious to prevent ; fmce we all agree, that no 
particular mode of reforniation ftipuld be pre- 
fcribed to the houfe, left they Ihould rejea, for 
no other reafon, fome good plan, ■which, if 
to the operation of their own minds, they may 
probably adopt. Might not the fentence be thus 
correfled, “ that the fenfe of the people flioul 
“ be taken on the preceding rejolution f” But 
this I offer as a mere fuggeftion to wifer heads 
and will not trouble the affembly by ftiaping i 
into a motion : indeed, if both refplutions 
taken together, and it be underffood, 
mean to recommend petitions on the 
ground, in order to ftiun that fatal rock, diverfc 
of fentiment on particulars, I delire no more, 
am very little folicitous about accuracy of ex- 
preffion ; hoping at the fame time, although the 
five circles here affembled have no lught or 
tenfion to take the lead in the nation, yet t 
the other counties, diftriQs, and towns in Great 
Britain will approve our idea, and not diidain to 
follow our example: in that event I fmile at the 
thought of a mifcarriage, and am confident, that, 
with concurrence, perfeverance, and moderation, 
the people of England muft prevail in a claim fo 
effential to their liberty, and to the permanence 
of an adminiftration, who profefs to govern 
their confidence. 


so-t 
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Here I fhould regularly ceafe; efpecially, as I 
now labour under the preflure of the epidemical 
complaint, which alone can have prevented this 
meeting from being as numerOtis as it is refpec- 
table: it could not prevent itp' attendance, for, 
in health or in ficknefs, 1 am devoted to your 
fervice ; and I fhall never forget the words of an 
old Lro ARius; who, when the liberties 

of his country were in imminent danger, and 
when a real friend to thofe liberties was condol- 
ing wnth him on his illnefs at fo critical a time, 
raifed himfelf on his couch, feifed the hand of 
hi’s friend, and faid, if you have any bujinefs zi'or- 
thy of ymdfeh'es^ lam well. 

It was not' in truth my defign to have fpoken 
at all this evenihg ; but, fince I have rifen to 
explain a fudden thought, I will avail myfelf of 
your favourable attention, and hazard a few 
words upcp the queftion itfelf : on the 

fraalleft intimation of your wifhes, I will be fi- 
lent. Numbers will have patience to hear, -w^ho 
have not time to read; befides, that it is always 
eafier to fpeab than to wmite; and, as to myfelf, 
a very particular and urgent occafion, which calls 
me for feme months from England, -wiW de- 
prive me of another opportunity to communicate 
my fentiments- in either form, until the mo- 
mentous objedl before us fliall be made certainly 
attainable through the concord, or for ever loft 



and irrecoverable tbrougb die difagreeraeat, of 
the nation. 

The ovXj fpecious argument, that I have any- 
whei'e heard, againft a change in the parlia- 
mentary reprefentation of the people, is, that, 

“ 'd conffitution, which has flood for ages, ought 
“ not to be altered.” 

This objeftion appears on a fuperficial view fo 
plaufible, and applies itfelf fo winningly to the 
hearts of Englijlmen^ who have anhoneft preju- 
dice for their eftablilhed fyftem, without having 
in general very diilind: ideas of it, that a detedlion 
of the fophij'm, for fuch I engage to prove it, be- 
comes abfolutely necelTary for the promotion of 
your glorious enterprife. 

I will rifk your impatience ; for, though I am 
aware, that allufions to hiibiry and interpretations 
of old ftatutes are not very proper in addreifes 
to popular alTemblies ; yet, when popular af- 
femblies take upon them, as they juftly may, to 
a6t and refolve upon conftitutional points, they 
are bound to feek or to receive information, left 
their aaions fhould be rafti and their refolutions 
ill-founded. A power exerted through paffioa 
or caprice, without a deep knowledge ofthebu- 
finefs in hand, and a fair application of the in:el- 
jeaual faculties, is a. tyrannical whether it 

be regal, ariftocratical, or popular; and the pre- 
valence of any fuch power, l?y the overbearing 
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ftren^th' or people, would form 

an immediate (yrawnj, and in a moment fubveit 
the conftitution. 

That conftitution, which, I perfuade myfelf, 
will not be fubverted, conftfts of form and fpirit, 
of body (if I may fo exprefs myfelf), and of 
foul: but, in a courfe of years, the form is apt 
to deviate fb widely from the Ipirit, that it be- 
comes expedient almoft every century to reftore 
its genuine purity and lovelinefs. The objec- 
tion, which I undertake to remove, is fophiftical, 
either by defign or through ignorance ; for the 
propofition is true in one fenfe of the word con- 
JtituUm, and falfe in the other; and the fenfe, in 
which it is true, is inapplicable to the queftion . It 
is true, that the Jpirit of the conftitution ought 
not to be changed : it is falfe, tha:t the form ought 
not to be corrected; and 1 will now demonftrate, 
“ that the fpirit of our conftitution requires a 
“ reprefentation of the people, nearly equal and 
nearly univerfal.” Such as cannot or will not 
follow me in the premilTes, both can and will (or 
I greatly deceive myfelf) bear away the conclu- 
fion in their rhemory; and it is of higher im- 
porrance than they may imagine. 

There hasbeena continued warin theGonfti- 
tution of between two jarring princi- 

ples; the evil principle of the feudal fyftem with 
dark auxiliaries, ignorance and falfe philofo- 
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pliy; and tlie good principle of increafing com- 
merce, with her liberal allies, true learning and' 
found reafon. The firfl; is the poifoned fource 
of all the abominations, which hiftory too faith- 
fully records : it has blemiihed and polluted, 
VvT.erever it has touched, the fair form of our 
conftitution, and for ages even contaminated the ' 
fpirit. While any dregs of this baneful fyf- 
tem remain, you cannot juftly boaft of general 
freedom ; it was a fyftem of niggardly and par- 
tial freedom, enjoyed by great barons only and 
many acred men, who were perpetually infulting 
and giving check to the king, while they racked 
and harrowed the people. Narrow and bale as_ 
it was, , and confined exclufively to landed pro- 
perty, it admitted the laive/l freeholders to the 
due enjoyment of that ineftimable right, without 
which it. is a banter to call a mm free-, the right 
of voting in the choice of deputies to affift in 
making thofe laws, which may aftcct not his 
property only, but his life, and, what is dearer, 
his liberty; and which are not laws, but tyran- 
nous ordinances, if im.pofed on him without his 
fuffrage given in perfon or by deputation. This 
I conceive to have been the right of eveiy nee- 
holder, even by the feudal polity, from the earlieft 
time; and the ftatute of II enry IV. I believe to 
have been merely dcclaratoiyi an act w hich 
inifled in the feventh year of that prince, near 
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four tunar^’^ ordains, tliat, “a-// 

** they, who are prefent at the county court, as 
well fultors duly fummoned for the fame caufe, 
“ as others^ lhall proceed to the ele£tion of their 
“ knights for the parliament.” All fuitors, you 
fee, had the right; and all freeholders were 
fuitors in the court, however low the value of 
their freeholds. Obferve all along, that one 
pound in thofe days was equal to ten at leaft in 
the jitefent time. Here then is a plain declara- 
tion, that minutenefs' of real property created no 
harfli fufpicion of a dependent mind ; for aharfh 
fufplcionitis, and, by proving too much, proves, 
nothing. 

WhatchUfed the abford, yet fatal, diftinaion 
between property, perfonal and real? The feu- 
dal principle. What created another odious dif- 
tindion between free and ba/e holdings, and 
thus excluded copyholds of any value ? The feu- 


dal principle. What introduced an order of 
men, called villiiius, transferable, like cattle, with 
the land which they ftocked? The feudal prin- 
ciple. What excludes the holders of beneficial 
leafes? The feudal principle. What mad e per- 
foualty, in thofe times, of little or no eftimation? 
The feudal principle. What raifed the filly no- 
tion, that the property, not the perfon, of the 
fubjedj was to be reprefented ? The feudal prin- 
ciple. What prevented the large provifion in 
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the a£t of Henry IV. by which all freeholders 
were declared eledors, from being extended 
to all holders of property, however denominated, 
however inconliderable? The fame infernal prin- 
ciple, which then fabdued and ftifled the genuine 
equalifing fpirit of our conftitution. Now, if 
we find that this demon was himfelf in procefs 
of time fubdued, as he certainly was by the ex- 
tenfion of commerce under EUzabeib, and the 
enlarged conceptions which extended commerce 
always produces, by the revival of learning, 
which difpelled the darknefs of Gothkk igno- 
rance, and by the great tranfadions of the laft 
century, when the true theory and genuine prin- 
ciples of freedom were unfolded and illuftrated, 
we {hall not hefitate to pronounce, that, by the 
fpirit of our conftitution, all having 

property oi-' any kind or quantity, are entitled to 
votes in chufing parliamentary delegates. The 
form foon received a cruel blemilh; for, in the 
eighth of Henry VI. the property of fuitors 
qualified to vote, was reftrained to forty ffiil- 
“ lings a year above all charges,” that is, to 
twenty pounds at lead by the prefent value of 
money. I agree with thofe, who confider this 
ad as bafely ariftocratical, as a wucked invafion 
of clear popular rights, and therefore in a high 
degree unconftitutional : it is alfo a difgraceful 
confeffioa of legillative weaknefs ; for the evil, 
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pretended 0.1^.W^edied' by k, was, that tise 
county eieAions were tumultuary. What! 
could not the wifdom of the legiflature fua'ieil 
a mode of preventing tumult, if the laws already 
fubfifting had been infuflGcient for that purpoie, 
without lhaking the obligation of all future laws, 
by narrowing the circle of thofe, who, being 
affc(5led by them, ought by natural equity to 
affift in framing them ? Ridiculous and inde- 
fenfible ! 

In the twelfth of Charles II. the mighty fa- 
biick of the feudal fyftem was fhaken from its 
bafisj but, though its ramparts were overfet, its 
connexions and covered ways deftroyed, and its 
very foundations convulfed, yet the ruins of it 
ha\’-e been found replete with mifehief, and the 
mifehief operates, even while I fpeafc. 

At the Revolution, indeed, the good fpirit of 
the conftitution was called forth, and its fair 
principles expanded : it is only fince that aufpi- 
-cious event, that, although we may laugh, when 
lawyers call their vaft aflemblage of fenfe and 
fubtilty the perfeSiion of human wfdom, yet we 
fhall deride ho man, who aderts the conftitution 
of England to be in theory the moft perfed; of 
human fyftems— in theory, not in pradice ; for, 
although you are clearly entitled to all the ad- 
vantages, which the principles of the conftitution 
give you, while you claim thofe advantages by 
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cool and decent petition, yet, either from feme 
unaccountable narrownefs in the managers of the 
Revolution, or from the novelty and difficulty 
of their fituaiion, they left their noble work fo 
unfiniflied, and the feudal poifon fo little exter- 
minated, that, to ufe the words of your favourite 
poet, “ they fcotched the fnake, not killed it.” 
Who could have imagined, that, in the eighteenth 
of George II. the ftatute of Henry V'l. would 
have been adopted and almoft tranferibed? Who 
could have dreamed, that, in th&thirty^jirjl of the 
fame king, the laft a£t would have been recited 
And approved, with a declaration added, that no 
tenant by copy of court roll fhould vote at an 
eledion for knights of the ffiire under penalty of 
fifty pounds? It was the accurfed feudal prin- 
ciple, wffiich fuecrefted thefe laws, when the fairpft 
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petty in ele£|di^v^tfeer realbr perfohal, in poC- 
feffioE or in Abtidn ; but I confider a fair trade 
lopprofijion as valuable property, and an Engbfi- 
man, who can fupport himfelf by honed indudry, 
..though in a low flation, has often a more inde- 
pendent mind than the prodigal owner of a large 
icncumbered eftate. When Prynne fpeaks of 
every inhabitant and commoner, to whom he fap- 
pofes that the right of voting originally belonged, 
I cannot perfuade myfelf, th it he ineaned to in- 
clude fuch as, having nothing at all, and being 
unable or unwilling to gain any thing by art or 
labour, were ftipported by alms. 

If modern authorities be demanded in aid of 
my opinions, I fhall only mention the great 
judge, Wtlliam BiackJlone,&\v<X 1 mention him 
the more ■willingly, becaufe he never profefled de- 
mocratical fentiments, and, though we admire 
him as the fyftcmatical arranger of our laws, yet 
we may faidy doubt the popularity of his poli- 
tical notions : neverthelefs, he openly allows in 
his Commentary, “ that the fpirit of our confti- 
“ tution is in favour of a more complete repre- 
“ fentation of the people.” This too is allowed 
by the very man, who, in another traift, intimates 
an opinion, “ that the value of freeholds them- 
“ feives fhould be greatly advanced above what 
“ is now required by law to give the proprietor 
a voice in county eledions.” I told you, that 
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proved too much, and, confequently, nothing; 
for, who now would bear the idea of difqualify- 
ing thofe eledors of Surry and Middlefex, whofe 
freeholds were not of the annual value of twenty- 
pounds? 

I hear a murmur among you, and perceive 
other marks of impatience. Indulge me a mo- 
ment, and I will defcend ; but let me not be mif- 
apprehended. I do not propofe to conclude 
with a fpecifick motion : it is my deliberate opi- 
nion, confirmed by my obfervations on the event 
of your to reduce the influence of 

the Crown, that your petitions and refolutions 
muft be 'aery general In my own mind I 
go along with you to the full length of your 
wilhes. If the prefent f}'ftem of reprefentation 
be juftly compared to a tree rotten at the heart, 
I wilh to fee removed every particle of its rotten- 
nefs, that a microfcoprck eye could difcern. I 




prefented,^,dd^ga^.^,ff ^ute any perfon t& 
Hiake thofe ^ws, which may affe<ft his pro- 
perty j, Ms freedom, and his life ? None ; for 
he has no fuffrage. How then is he repre- 
fented according to the principles of our con- 
ftitu'don ? As well might a Roman tyrant have 
urged, that all his vaffals were reprefented in 
his perfon: he was augur and high prieft; the 
religious ftate was, therefore, reprefented by 
him: he was tribune of the people; the po- 
pular part of the nation were, therefore, re- 
prefented : he was conful, didlator, mafter of 
the horfe, every thing he pleafed; the civil 
and military ftates were, therefore, concen- 
trated in him ; the next dedudion would 
have been, that the flaves of his empire 
were free men. There is no end of ab- 

furdities deducible from fo idle a play upon 
words. 

That there may be an end of my addrefs 
to yoii, which has been too long for the place 
and occafion, but too ihort for the fubjed, 
I refume my feat with a full convidion, that, 
if united, and dependent on Yourfelves alone, 
you muft fucceed ; if difunited, or too con- 
fident in others, you muft fail. Be per- 
fuaded alfo, that the people of England can 
only exped tg be the happieft and moft 
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glorious, while they are the freeft, and can 
only become the freeft, when they ftiall be 

the moft virtuous, and moft enlightened, of 
nations. 




TO ^ ^ ^ 


London^ May 14, 178: 


■ 


I TAKE the liberty of fubmitting to your 
-ferious attention the Plan of National Tiefence 
lately fuggefted by government, compared with 
z. different 'p\zxi now approved, though fubje£k 
to revifion, by a Company of Loyal Englffmeny 
of which I have the honour to be One. You 
will inftantly fee, that the>;y? plan was nobly 
conceived by fome great mind, and intended for 
the nobleft purpofcs; but that, 'm the detail., 
it appears to be innovating, harfh, unconfti- 
tutional, and big with alarming confequences ; 
too expenfive for the treafury, who have no 
treafures to lavifh, and too dijirufful of a ge- 
nerous and fpirited people, who would vigor onfy 
fupport a government thzt fincerdy confided in 
them. The plan you will find (and we 

pledge our haixom^ to 'pxove) already Janc^ 
tionedy and evcxi required, by Law, agreeable to 
the Conftitution, and calculated to preferve it ; 
not too expenfive to real patriots, who will 
hardly be niggards at fuch a moment as this ; 
and not at all dangerous to fo v^^ife and juft a 



government as the prefent. If nothing can raifc 
a manlj fpirit, and excite a liberal emulation, in 
Englijh gentlemen, yeomen, ‘ and traders, but 
the adual defcent of three unittd armies on 
our coafts, they will then vmHj folicit that pro- 
tection for their houfes and families, which they 
now have in their own hands, on a glorious in- 
vitation from the Firft and Belt of Magiftrates, 

I am, ,&c. . ‘ 

A VOLUNTEER. 


P. S. Give me leave to obferve, that the 
Lords-Lieutenants, as fuch, have no more to 
do with this great bufinefs than the bench of 
Bilhops. 


. V-,-' - ” 


' I . HEADS OF A PLAN 

■■ ■',^r ; . , . , 

Wor raijing Carps in fever al principal Towns in 
■; Great Britain, inchjed in a Letter from the 

Earl of Shelburne to the Chief Ma- 
gistrates^ of fe'oeral Cities and Towns. 

i-ft. THE principal towns in Great Britain 
to furniftx one or more battalions each, or a cer- 
tMn number of companies each, in proportion 
to their fize and number pf inhabitants. 

' zd. The officers to be appointed from among 
the gentlemen of the neighbourhood, or the inha- 
bitants of the faid towns, either by commiffion 
ffomhis Majefty, or from the Lord-Lieutenant of 
the County, upon the recommendation of the 
Chief Magiftrate of the town in which the Corps 
are raifed,- 

^d. They are tp be pofleffed of fome certain, 
cftate in land or money, in proportion tp their 
yank. 

4th. An Adjutant or Town-Major ip each 
town to be appointed by his Majefty. 

5th. A proper number of Serjeants and Cor-r 
porals from the army to be appointed for the 
Corps in each town, in proportion to their 
numbers. 

,6th. The laid Serjeapts and Corporals, as well 
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as the Adjutant or Town-Major, to be in the 
Government pay. 

yth. The men to exercife frequently, either 
in battalions, or by companies, on Sundays, and 
On Holidays, and alfo after their work is over in 
the evenings. 

8th. Arms, accoutrements, and ammunition, 
to be furnifhed at the expence of Government, if 
required. 

9th. Proper magazines, or ftorehoufes, to be 
chofen or erefted in each town, for keeping the 
faid arms, &c, 

loth. The arms and accoutrements to be deli- 
vered out at times of exercife only, and to be 
returned into the ftorchoufes as foon as the ex- 
ercife is finifhed. ■ 

nth. The Adjutant or Town-Major to be 
always prefent at exercife, and to fee that the 
men afterwards march regularly, and lodge their 
arms in the ftorchoufes. 

1 2th. Proper penalties to be inflifted on fuch 
as abfent themfelves from exercifes, as alfo for 
difobedience of orders, infoience to their officers, 
and other diforderly behaviour, 

1 3th. The above Corps not to be obliged, on 
any account, or by any authority whatever, to 
move from their refpedive towns, except in 
times of aftual invafion or rebellion. 


"y'Ekmi 
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i4tli. His ihall then have power t® 

order the faid corps to march to any part of 
Great Britain, as his fervices may require. 

1 ^ 15th. They are, on fuch occafions, to a(3: 
either feparately, or in conjundfion with his Ma- 
jefty’s regular forces, and be under the com- 
mand of fuch General officers as his Majefty ffiall 
think proper to appoint. 

1 6th. Both officers and men to receive full 
pay as his Majelly’ s other regiments of foot from 
the day of their march, and as long as they ffi al l 
continue on ferviceOut of their towns. 

17th. They are to be fubjedt to military dif- 
cipline, in the fame manner as his Majefty’s re- 
gular forces, during the faid time of their being- 
called out, and receiving government pay. 

1 8th. All officers who ffiould be difabled in 
adual fervice to be entitled to half-^pay, and all 
non-commiffioned officers and private men, dif. 
abled, to receive the benefit of Chelfea Holpital. 

19th. The widows of officers killed in the 
fervice to have a penfion for life. 

2oth. The time of fervice to be named. 



SKETCH OF A PLAN 

'Por rcnjing a Conjiitutional Force in the 

Cities^ and Counties of Gnat Britain^ being an 
Anfwer^ Article by Article^ to the Flan 
nexed. 

■ ■ \ ■■ 

ift, AGREED, with this addition-^hxA othef 
Battalions, or Companies, to be alfo voluntarih 
formed out of the HundredSyTythings^ and Ham^ 
lets, of each county, in proportion to its extent 
populoufnefs. 

2d. The Officers, and, in fome com 
the men, to enrol themfelves, from among the 
Gentry, Yeomanry, and Subjlantial Houfeholders, 
and the OlEcers to be commiffioned refpe(fiively 
by the High Sheriff, and Chief Magijirate, of each 
county and town. 

3d. The ranks of the Officers to be propor- 
tioned to their contributions to a fund raifed for 
purpofes mentioned in fubfequent articles, 

4th. An Adjutant or Town-. Major in each 
county or toim, to be eledied by the Officers, 

5 th. Agreed, for the purpofe of drilling the 
men, until a certain number of the volunteers 
can be qualified to adt as Serjeants and Cor- 
porals. ■ 
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6th., The &id fe 3 I-Serjeants and Corporals 
from the army to continue in the pay of govern- 
ment; but the Adjutants and Town-Majors to 
be paid, if they defre pay, out of ^ fund volun- 
tarily raifed for thaj; purpofe in the feveral coun- 
ties and towns. 

yth. Agreed. 

8th. Arms, Accoutrements, and Ammunition^ 
to be furnilhed at the expenfe of the counties and 
towns, if required-, or of tkc ojicers, if they are 
generoufly difpofed, 

9th. The faid arms, &c. to be kept by each 
man, in his own houfe, for his legal protection. 

loth. Rejeded. 

I ith. The officers to take care, after exercife, 
that the men march regularly, and return home 
with their arms. 

1 2th. Agreed, with this addition — A fet of 
Jjiws, or Articles, to be drawn up by the Offi- 
cers, and fuhfcribed or openly confentcd to by the 
men, after a diJiinSl reading and explanation of 
each article. Confenfus facit Legem.” 

13th. Agreed, the. words counties or being in- 
ferted after the word refpeSiwe. 

14th. The high jheriff of each county, and 
chief magifirate of each town, ffiall then (on 
due notice to j^overnment) have power to 
order the faid corps to march to any part of 
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AisilSUi 


Great Britain, as the puhUck fervice may re- 
quire. . ; 

15th. Agreed, in eafe of aSiual hvajioni hut 
in riots the magijlrates to call out their refpec- 
tive corps: and, as to rebellion^ or chnl war, 
(w^hich God avert !) no fpecificlc provifions can 
be made for fo dreadful and improbable an 


event. 


1 6th, The counties and towns to pay the 
men who require it ; but fuch, as enrol them- 
felves without pay, to wear fome mark of dif- 
tinftion, and the officers to ierve at their own 
expenfe. 

17th, Agreed, in cafe of aBual invafwn only; 
but the words, and receiving government pay, to be 
omitted. 

18th. Officers difabled in aSual fervice to be 
rewarded by a new order (as a ftar and ribband, 
orange coloured or mixed), or by an eulogium prz^ 
claimed zndi recorded by the fie riff s oi their fe- 
veral counties, or the chief magijlrates of their 
corporate towns the men to receive a com- 
fortable fubfiftence at their own homes, with 
a fixed annuity for life omX of the voluptary 
fund. 

I gth. The widows and children of Officers and 
Men killed in the fervice againji invaders to have 
. fifio penfions for lifer 


'm defence. 

- called out as above 

to be difcbarged 2]^ faSIo, as foon as the 
^njoders are repelled^ or the particular fervice 
termnated. 


A Company ^f LoYAi. English 
Gentlemen. 




ADVERTISEMENT. 




^r. 


A SHORT defence hath been thought ne- 
cefiaiy, againft a violent and groundlefs attack 
upon the Flintshire Committee, for havi3% 
teftified their approbation of the following Dia- 
It^e, which hath been publickly branded .with 
the Hioft injurious epithets; and it is conceived, 
that the fure way, to vindicate this little Tradfc 
hrom fo unjull a character, will be as publickly 
to produce it. - The friends of the Revo- 
lution will inftantly fee, that it contains no prin- 
ciple, which has not the fupport of the higheft 
authority, as well as the clfeareft reafon. 

If the dodrihes which it flightly touches, in 
a manner fuited to the nature of the Dialogue, 
be “ feditious, treafonable, and diabolical,” Lord 
Smersw&s an incendiary, Lofit’ a traitor, and 
the ConventioH-par /lament a ^3Lndxm.onmmi but, 
if thofe names are the glory and boaft of Eng- 
land, and if that convention fecured our liberty 
and happinefs, then the dodlrines in queftion are 
not jufl zxA rational hvX confiitutional and 
Jahtary ; and the reproachful epithets belong 
wholly to the fyftemt of thofe, who fo grofsly 
mifapplied them. ^ ^ 
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F. Why fhouid humble men, like me, fign 
or fet marks to petitions of this nature? It is 
better for us Farmers to mind our hulbandry, 
and leave what we cannot comprehend to the 
King and Parliament. 

G. You can comprehend more than you ima- 
gine j and, as a free memher of a free fate, have 
higher things to mind than you may conceive, 

F. If by free you mean out of pr if on, I hope 
to continue fo, as long as I can pay my rent to 
the ’fquire’s bailiff; but what is meant by a free 
fate? 

G. Tell me fir ft what is meant by a club in 
the village, of which I know you to be a 
member. 

F. It is an aflembly of men, who meet after 
wmrk every Saturday to be merry and happy for 
a few hours in the week. 

G. Have you no other objed: but mirth? 

F. ' Yes; we have a box, into which we con- 
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a number^;*bm we fhould be the majority with 
juftice on our fide. 

G. A word or two on another head. Some 
of you, I prefume, are no great accountants. 

F. Few of us underhand accounts; but we 
truft old Lilly the fchoolmafter, whom we be- 

to bean honeft man ; and he keeps the 
key of our box. 

G. If your money Ihould in time amount to 
a large fum, k might not perhaps be fafe, to 
keep it at his houfe or in any private houfe. 

F. Where elfe fliould we keep it? 

G. You might chufe to put it into the funds, 
or to lend it the ’fquire; who has loft fo 
much lately at Newmarket, taking his bond or 
fome of his fields as your fecurity for payment 
with intereft. 

F. Wemuft in that cafe confide in young 
Spelman^ who will foon let up for himfelfi and, 
if a lawyer can be honeft, will be an honeft 
lawyer. 

, G. What power do you give to Lilly ^ or 
give to Spelman in the cafe fup~ 


F. No power. We Ihould give them both 
due allowance for their trouble, and ihould 
exped a frithful account of ail they had done 
for us. . 
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(?• Honcft men, tnay change their nature. 
What, if both or either of them were to deceive 
you. 

F. We fhould remove them, put our truft in 
better men, and try to repair our lofs. - 

G. Did it never occur to you, that every ftate 

or nation was only a great cM ? i ' 

F. Nothing ever occurred to me on the fub- 
jed ; for I never thought about it, 

G. Though you Aever thought before on the 
fubjed, yet you may be able to tell me, why 
you fuppofe men to have affembled, and to have 
formed nations, communities, ox jiates, which all 
mean the fame thing. 

F. In order, 1 fhould imagine, to be as happy 
as they can, while they live. 

G. By happy do you mean merry otiFfi 

F. To be as merry as they can without hurt- 
ing themfelves or their neighbours, but chiefly 
to fecure themfelves from danger, and to relieve 
their wants. 

G. Do yoti believe, that any King or Enaperor 
compelled them fo to alTociate? 

F. How could one man compel a multitude? 
A King or an Emperor, I prefume, is not born 
with a hundred hands, 

G. Whenaprinceofthebloodfhali inanycoun- 
try be fo diftinguifhed by nature, I fhall then, and 

MM2: 
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tJicQ onlyi C;^C|^e him to be a . greater man than 
you.,i, ^ut might not an army, with a King or 
General at their head, have compelled them to 
aiTemble ? 

F. Yes ; but the army mull: have been formed 
by th?ir own choice. One man or a few can 
never govern many without their confent. 

/ G. Suppofe, however, that a multitude of 
men, alTembled in a town or city, were to chufe 
a King or Governor, might they not give him 
high power and authority? 

F. To be fure; but they would never be fo 
mad, I hope, as to give him a power of making 

their Jaws. . 

Who elfe Ihoubi make them? 

F. The whole nation or pecfie. 

G. What, if they difagreed ? 

F. The opinion of the greater siumber, as in 
our village-clubs, muft be taken and prevail. 

G. What could be done, if the fociety were 
fn larp-e. that all could not meet in the fame 


* F. A greater number muft chufe a lefs". 

G. Who fhould be the chufers ? 

F. All, who are not ufon the parijh. In our 
club, if a man afks relief of the overfeer, he ceafes 
to be one of us, becaufe he muft depend on tho 
overfeer. . , , 
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G. Gould not a few men, one in feven for 
inftance, chufe the alTembly of law-makers as 
v^ell as a larger number ? 

F. As conveniently, perhaps; but I woul 

not fuffer any man to chufe another, 
to make laws, by which my mpney or 
might be taken from me. ■ * ♦ 

G. Have you a freehold in any county of forty 
ihillings a year? 

F. I have nothing in the world but my 
implements. of hufbandry, and houfehold goods, 
together with my farm, for which I pay a 
rent to the ’fquire. 

G. Have you a vote in any city or borough? 

F. I have no vote at all ; but am able by my 

honeft labour to fupport my wife and four chil- 
dren; and, whilft I ad honeftly, I may defy 
laws. ' 

G. Can you be ignorant, that the Parliament, 
to which members are fent by this county, and 
by the next market-town, have power to 
new laws, by which you and your family may 
]be ftripped of your goods, thrown into prifon 
and even deprived of life? 

F, A dreadful power! I never made inqui- 
ries, having bufmefs of my own, concerning the 
bufmefs of Parliament, but imagined, th^t the 
law's had been fixed for many hundred years* 
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0. laws, to which you refer, 

?ir,e equal, jaft, arid humane ^ but the King and 
Parliament may alter them, when they pleafe. 

? F. The King ought, therefore, to be a good 
man, and the Parliament to confift of men equally 
good. 

G. The King alone can do no harm; but who 
muft judge the goodnefs of Parliament-men ? 

F. All thofe whofe property, freedom, and 
lives may be aifedled by their laws. 

Gi Yet fix men in feven, who inhabit this 
kingdom, have, like you, no votes ; and the pe- 
tition, which I defired you to fign, has nothing 
for its objeQ:, but the reftoration of you all to 
the right of chufing thofe law-makers, by whom 
your money or your lives may be taken from 
you. Attend, while I read it diftindly. 

F. Give me your pen — I never wrote my 

name, ill as it may be vrritten, with greater ea- 
gernefs. ; 

G. I applaud you, and truft, that your ex- 
ample will be followed by millions. Another 
word before we part. Recoiled your opinion 
about your club in the village, and tell me what 
ought to be the confequence, if the King alone 
were to infift on making laws, or on altering 
them at his will and pleafure. 

P'.' ’He too muft be expelled. 
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G. Oh! but think of his ftanding^army and 
of the militia, which now are his in fubftance, 
though ours in form. - 

F, If he were to employ that force againft the 
nation, they would and ought to refift him,^ or 
the ft ate would ceafe to be a ftate. 

G. What, if the great accountants and great 
lawyers, the Lillys and Spelmans, of the nation 
were to abufe their truft, and cruelly injure, in- 
ftead of faithfully ferving, the publick? . 

F. We muft requeft the King to remove 
them, and make trial of othersj but none fhould 
implicitly be trufted. 

G. But what, if a few great lords or wealthy 
men were to keep the king himfelf in fubjedlion, 
yet exert his force, lavifti his treaftire, and mif- 
ufe his name, fo as to domineer over the people, 
and manage the Parliament. 

F. We muft fight for the King and ourfelves. 

G. You talk of fighting, as if y ou were fpeak- 
ing of feme ruftick engagement at a wake; but 
your quarter-ftaffs would avail you little againft 

bayonets. * 

F. We might eafily provide ourfelves with 

better arms. 

G. Not fo eafily; when the moment of re- 
fiftance came, you would be deprived of all 
arms; and thofe who Ihould fumifti you, with 
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them, Of to take them up, would be 

called traitors, and probably put to death. 

i?t3;;.We ought always, therefore, to be ready; 
and keep each of us a ftrong firelock in the cor- 
ner of his bed-room. 

G. That would be legal as well as rational. 
Are you, my honeft friend, provided with a 
mulket ? 

F. I will contribute no more to the club, and 
purchafe a firelock with my favings. 

G. It is not necelTar y - » - I have two, and 

will make you a prefeht of one with complete 
accoutrements. 

F. I accept it thankfully, and will converfe 
with you at your leifure on other fubjeds of 
this kind. 

G. In the mean while, fpend an hour every 
morning in the next fortnight in learning to 
prime and load expeditioufly, and to fire and 
charge with bayonet firmly and regularly. I 
fay eyery morning; hecaxiih, if you exercife too 
late in the eveningt you may fall into fome of the 
legal fiiares, which have been fpread for you 
by thofe gentlemen, who would rather fecure 
game for their table, than liberty for the na- 


F, Some of my neighbours, who have ferved 
ifi the militia, will readily teach me ; and, per-. 
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haps, the whole village may he perfuaded topro- 
cure arms, and learn their exercife. 

G. It cannot be expeded, that the villagers 
fhould purchafe arms, but they might eafily be 
fupplied, if the gentry of the nation would fpare 
a little from their vices and luxury. 

F. May they turn to fome fenfe of honour 
and virtue ! 

G. Farewell, at prefent; and remember, 
that a free ftate is only a more numerous and 

“ more powerful club, and that he only is a free 
man, who is member of fuch a ftate.” 

F. Good mornine:, Sir ! You have made me 
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THE CHARACTER 

-''•V' . ■ '' 


JOHxNT LORD ASHBURTON 


X'hE publick are here prefented not with a fine 
pidure, hut a faithful portrait, with the charac- 
ter of a memorable and illuftrious man, not in 
the ftyle of panegyrick on a monument, but in 
the language of foher truth, which friendfliip 
jtfelf could • not induce the writer to violate. 

John Dunning (a name to which no title 
could add luftre) pofleffed profeffional talents 
which may truly be called inimitable ; for, be- 
fides their fuperlative excellence, they were pe- 
culiarly his own; and as it would fcarcely be 
poffible to copy them, fo it is hardly probable that 
nature or education will give them to another. 
His language was always pure, always elegant; 
and the beft words dropped eafily from his lips 
into the beft places with a fluency at all times 
aftonifhing, and, when he had perfed health, 
really melodious: his ftyle of fpeaking confifted 
of all the turns, oppofitions, and figures, which 
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tlie old Rhetoricians taught, and which Cicero 
frequently pradifed, but which the auftere and 
folemn fpirit of De?noJihenes refufed to adopt 
from his firft mafter, and feldom admitted into 
his orations, political or forenfick. 

Many at the bar and on the bench thought 
this a vitiated ftyle; but, though diflatisfied as 
criticks, yet, to the confufion of all criticifm, 
they were tranfported as heards. That faculty,' 
however, in which no mortal ever furpaffed him, 
and which all found irrefiftible, ' was his wit. 
This relieved the weary, calmed the refentful, 
and animated the drowfy; this drew fmiles even 
from fuch as were the objeds of it; fcattered 
flowers over a defert ; and, like fun-beami 
fparkling on a lake, gave fpirit and vivacity to 
the dulleft and leaft interefting caufe. Not that 
his accompliihments, as an advocate, conflfted 
principally in volubility of fpeech or livelinefe 
of raillery. He was endued with an intelled, 
fedate, yet penetrating; clear, yet profound; 
fubtle, yet ftrong. His knowledge too was equal 
to his imagination, and his memory to his know- 
ledge. He was no lefs deeply learned in thefub- 



cattfc, no ' part5cl& of evidence could efcape 
his vigilant * attention, no fhade of argu- 
ment could elude his comprehenfive reafon. 
Perhaps the vivacity of his imagination fome- 
times - prompted him to fport where it would 
have been wifer to argue; and, peihaps, the 
oxatlnefs of his memory fometimes induced him 
to anfwer fuch remarks as hardly deferved no- 
tice, apd to enlarge on fmall circumftances v/hich 
added little to the weight of his argument : but 
thofe only who have experienced can, in any 
degree, conceive the difficulty of exerting all 
the mental faculties in one inftant, when the 
leaft deliberation might lofe the tide of adion ir-r 
recoverably. The people feldom err in appre- 
ciating the charader of fpeakers ; and thofe cli- 
ents who were too late to enga,ge Dunning on 
their fide, never thought themfelves fecure of 
fuccefs, while thofe againft whom he was en- 
gaged were always apprehenfive of a defe 9 ,t. 

As a lawyer, he knew that Britain could only 
be, happily governed on the principles of her 
conftitution, or publiek law ; that the regal 
power was limited, and popular fights afcertained 
by it; but that the ariftocracy had no other power 
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juft prerogative, and of national freedom, weigh- 
ing both in the noble balance of our recorded 
conftitution. An able and afpiring ftatefman, 
who profefled the fame principles, had the wif- 
dom to folicit, and the merit to obtain, the friend- 
ftiip of this great man ; and a connedion, planted 
originally on the firm ground of fimilarity in 
political fentiments, ripened into perfoual affec- 
tion which nothing but death could have dif- 
folved or impaired. Whether in his minifterial 
ftation he might not fuffer a few prejudices in- 
fenfibly to creep on his mind, as the beft men 
have fuffered becaufe they were men, may admit 
of a doubt; but, if even prejudiced, he was never 
uhcandid, and though pertinacious in all his 
opinions, he had great indulgence for fuch as 
differed from him. 

His fenfe of honour was lofty and heroick; 
his integrity ftern and inflexible j and though he 
had a ftrong inclination to fplendour of life, with 
atafte forall the elegancies of fociety, yet no 
love of dignity, of wealth, or of pleafure, could 
have tempted him to deviate, in a Angle inftance, 
from the ftraight line of truth and honefty. He 
carried his democratical principles even into fo- 
dal life, where he claimed no more of the con- 
verfation than his juft ihare, and was always 
candidly attentive, when it was hiS turn to e a 
hearer. His enmities were ftrong, yet placab.'e ; 
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: tions^ever fuljd^^ his judgment, it muft have 
been in cafes, where the fame or intereft of a 
friend were nearly concerned. The veneration 
with which he conftantly treated his father, 
whom his fortunes and reputatiod had made the 
happieft of mortals, could be equalled only by 
the amiable tendernefs which he fhewed as a 
parent. Tfe ufed to fpeak with wonder and ab- 
horrence of Swift, who was not aihamed to leave 
a written declaration, “ that he could never be 
fond of children;” and with applaufe of the 
caliph, who, on the eve of a decifive battle, 
which was won by his valour and wlfdom, 
amufed himfelf in his tent with feeing his chil- 
dren ride on his feymitar, and play with his 
turban, and difmifled a general, as unlikely to 
treat the army with lenity, who durft reprove 
him for fo natural and innocent a recreation. 

For fome months before his death, the nurfery 
had been his chief delight, and gave him more 
pleafure than the cabinet could have afforded: 
but this parental affedtion, which had been a 
fource of fo much felicity, was probably a caufe 
of his fatal illnefs. He had loft one fon, and 
expefted to lofe the other, when the author of 
. this, painful tribute to' his memory parted from- 
him with tears in his eyes, little hoping to fee 
him againin aperifhableffate. — As he perceives. 
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wi&out afF^ftation, that his tears now fteal from 
him, and begin to moiften the paper on which 
he writes, he reluctantly leaves a fubjed, which 
he could not foon have exhaufted; and when he 
alfo fhall refign his life to the great Giver of it, 
he defires no other decoration of this humble 
grave-frone than this honourable truth : 


With none to flatter, none to recommend, 
DUNNING approv’d and mark’d him, as afiienid 
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